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FOREWORD 

Multiple  use  of  forests  is  not  a  new  idea.  Since  the  beginnings  of 
civilization,  forests  have  conserved  soil  and  water  and  served  as 
sources  of  wood,  game,  and  forage.  The  relative  values  of  these 
uses  vary  widely  from  place  to  place.  They  have  changed  with  the 
passing  years,  and  will  continue  to  change.  A  use  of  major  im- 
portance today  may  be  far  outweighed  in  social  and  economic  sig- 
nificance by  some  other  use  tomorrow. 

Old  World  experience  teaches  us  that  the  pattern  of  multiple  use 
of  forests  must  not  be  cast  in  a  rigid  mold,  but  must  remain  plastic, 
so  that  it  can  be  adjusted  as  values  change.  Unless  all  of  the  uses 
concerned  can  be  adjusted  to  conform  wTith  changed  conditions,  a 
balanced  multiple  use  sooner  or  later  becomes  difficult  or  impossible, 
and  the  forests  are  unable  to  yield  the  benefits  which  society  has  a 
right  to  expect  from  them.  Everywhere  that  other  persons  than 
the  owners  have  gained  fixed,  legally  established  rights  to  use  the 
forests  or  their  products,  the  forests  and  society  have  suffered,  sooner 
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or  later.  Many  rights  of  use  in  the  forests  of  central  and  western 
Europe  were  socially  desirable  and  quite  in  line  with  the  theory  of 
multiple  use  at  the  time  they  originated.  Later,  the  same  rights, 
crystallized  in  form  and  extent  by  use  through  many  generations, 
made  it  difficult  to  manage  the  forests  in  accordance  with  the  needs 
of  the  times.  The  process  of  releasing  the  forests  from  the  shackles 
of  these  rights  has  been  long  and  costly.  It  has  been  completely 
successful  in  only  a  few  places. 

Germany,  except  Bavaria,  has  gone  further  in  this  direction  than 
most  of  the  countries  where  forest  rights  were  of  major  importance. 
A  complicated  system  of  use  rights  grew  up  in  Germany  in  con- 
nection with  the  evolution  of  settlement  and  land  ownership.  Some 
of  these  rights  originated  in  direct  grants  or  agreements,  others 
arose  through  prescription,  or  long-continued  use.  By  the  close  of 
the  feudal  period  a  very  large  proportion  of  the  German  forests  was 
encumbered  with  rights  of  individuals  or  communities  to  pasture 
their  livestock  or  help  themselves  to  timber,  firewood,  leaf  litter,  and 
other  materials.  These  rights,  most  of  which  were  perpetual  and 
many  of  which  took  precedence  over  the  rights  of  the  nominal 
owners,  gave  their  holders  virtual  control  over  the  management  of 
the  forests. 

As  the  population  increased,  the  best  use  of  the  forests  became 
more  and  more  a  matter  of  public  concern.  Many  conflicts  arose 
between  the  forest  owners  and  the  holders  of  the  rights,  but  little 
was  done  to  relieve  the  situation  until  after  1800.  By  that  time 
the  German  forests  were  in  a  deplorable  condition,  largely  as  a 
result  of  the  uncontrolled  exercise  of  use  rights.  Since  1800,  all  of 
the  German  States  have  provided  by  lawT  for  the  extinction  of  forest 
rights,  upon  payment  of  compensation  to  the  users.  During  the  past 
hundred  years  or  so,  tens  of  millions  of  dollars  and  hundreds  of 
thousands  of  acres  of  forest  have  been  given  to  right  holders  in 
return  for  surrender  of  their  rights. 

In  Bavaria,  unlike  most  of  the  other  States,  surrender  of  their 
rights  remained  optional  with  the  users,  a  large  proportion  of  whom 
preferred  to  retain  the  rights  rather  than  accept  cash  or  land  in  lieu 
of  them.  At  the  beginning  of  the  nineteenth  century  more  than  half 
of  the  wood  yield  of  the  Bavarian  State  forests  was  turned  over  to 
light  holders ;  they  still  get  almost  one-fourth  of  the  yield  and 
nearly  three-fourths  of '  the  forest  area  is  subject  to  rights  of  one 
kind  or  another. 

In  Austria,  laws  that  have  been  on  the  statute  books  since  1853 
provide  for  regulation  and  extinction  of  all  kinds  of  forest-use 
rights.  Under  these  laws,  large  areas  of  forest  and  considerable 
cash  have  been  given  to  users  in  exchange  for  their  rights.  Just 
as  in  Bavaria,  however,  the  forests  are  still  heavily  encumbered 
with  grazing,  timber,  and  other  rights,  which  greatly  reduce  the 
income  from  the  forests  and  are  a  serious  handicap  to  forest  manage- 
ment. 

A  hundred  years  ago  the  Swiss  forests  were  also  burdened  with 
wood  and  pasture  rights.  Large  areas  of  State  forest  were  given 
to  local  communities  in  order  to  free  the  other  forests  from  these 
encumbrances,  and  under  the  federal  forest  laws  of  1876  and  1902 
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practically  all  the  remaining  rights  in  the  public  and  private  forests 
were  extinguished. 

In  England,  the  main  difficulty  has  been  with  grazing  rights. 
Unrestricted  exercise  of  rights  has  destroyed  much  forest,  and  the 
existence  of  the  rights,  which  it  seems  impossible  to  extinguish, 
effectively  prevents  the  use  of  large  areas  of  forest  land  for  timber 
production.  Large  portions  of  the  public  forests  are  required  by 
law  to  be  left  open  for  grazing,  and  may  not  be  afforested,  even 
though  their  value  as  pasture  is  much  inferior  to  their  value  for 
timber  production. 

France  turned  over  a  considerable  portion  of  her  national  forests 
to  the  users  in  order  to  free  the  remaining  forests  from  timber 
rights  and  similar  encumbrances,  but  in  spite  of  more  than  300  years' 
effort  has  not  yet  been  able  to  cancel  or  effectively  to  regulate  the 
exercise  of  grazing  rights  in  the  mountain  region.  The  Forest  Code, 
adopted  in  1827  and  still  in  force,  provided  that  grazing  rights  in 
the  public  forests  should  be  regulated  so  that  no  injury  would  be 
done  to  the  forests.  Users  could  not  be  compelled  to  surrender  their 
rights,  however,  and  opposition  of  local  interests  has  prevented 
effective  control.  In  the  Alps,  the  Pyrenees,  and  the  central  high- 
lands unrestricted  grazing  continues  to  destroy  the  vegetative  soil 
cover  and  to  prevent  reestablishment  of  the  forest. 

In  most  of  the  countries  bordering  on  the  Mediterranean  grazing 
is  a  major  form  of  land  use  and  is  carried  on  much  more  intensively 
than  in  our  own  semiarid  West.  The  climate,  topography,  and  vege- 
tation are  in  many  respects  similar  to  those  of  the  western  United 
States.  Adequate  and  regular  supplies  of  water  and  freedom  from 
erosion  and  silting  are  of  vital  importance  to  agriculture.  Yet,  for 
2,000  years  or  more,  unregulated  pasturing  of  all  classes  of  stock,  but 
especially  of  goats,  has  been  ruining  the  forest  and  other  plant  cover 
and  thus  opening  the  way  for  devastating  erosion  and  disastrous 
floods.  The  forest  authorities,  whose  hands  are  tied  by  the  existence 
of  age-old  rights,  are  unable  to  enforce  restrictions  which  would  pre- 
serve the  forests  and  at  the  same  time  put  the  grazing  industry  on  a 
sounder  basis. 

In  India  rapid  growth  of  population  and  increase  of  flocks  and 
herds  since  the  British  occupation,  coupled  with  the  recognition  of 
prescriptive  rights  to  graze  in  the  public  forests,  has  resulted  in  over- 
grazing, denudation  of  the  vegetative  cover,  widespread  erosion  and 
silting,  and  the  ruination  of  many  square  miles  of  fertile  soil  which 
can  ill  be  spared  in  that  densely  populated  country. 

This  study  of  forest  rights  was  undertaken  with  the  thought  that 
the  experience  of  older  countries  might  serve  to  warn  us  against 
allowing  a  similar  situation  to  develop  here.  Grazing  of  domestic 
livestock  undoubtedly  has  a  place  in  the  balanced  use  of  much  of  our 
forest  land,  particularly  in  the  West  and  the  South.  The  important 
lesson  to  be  drawn  from  the  experience  of  other  countries  is  that 
grazing  in  the  forests,  as  well  as  other  forms  of  forest  use,  should 
always  be  under  the  control  of  the  forest  owners  or  of  the  public 
agencies  responsible  for  forest  administration.  The  creation  of 
vested  rights  to  graze  in  the  forests  or  to  take  timber  or  other 
products  from  them,  free  from  control  by  the  forest  authorities,  f re- 
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quently  leads  to  forest  destruction,  always  hinders  forest  manage- 
ment, and  from  both  the  economic  and  the  social  standpoints  is 
always  undesirable. 

F.  A.  Silcox, 

Chief,  Forest  Service. 


INTRODUCTION 

It  is  difficult  for  an  American  to  comprehend  the  exceedingly  com- 
plicated situation  that  exists  with  respect  to  rights  of  user,  prac- 
tically amounting  to  dual  or  multiple  ownership,  in  the  forests  of 
many  countries,  particularly  in  Europe.  In  many  instances  the  nom- 
inal proprietor  of  the  forest,  whether  state,  municipality,  or  private 
individual,  has  little  more  than  the  doubtful  satisfaction  of  holding 
title  to  the  land.  He  has  the  privilege  of  paying  taxes  and  costs  of 
administration  and  protection,  but  derives  little  or  no  direct  income 
from  the  property  and  may  not  even  manage  it  as  he  desires  or  as 
the  best  interests  of  the  forest  would  dictate.  In  other  instances  he 
may  get  most  of  the  income,  but  the  rights  may  be  such  as  to  prevent 
him  from  adopting  improved  methods  which  would  increase  the 
yields  and  consequently  the  income. 

For  more  than  a  thousand  years  rights  to  use  the  products  of 
forest  land  have  constituted  a  source  of  conflict  between  the  proprie- 
tors of  the  land  and  other  persons  claiming  these  rights.  This  prob- 
lem is  common  to  nearly  all  civilized  countries.  Its  importance 
depends  on  the  stage  of  economic  development  of  the  country  and 
especially  on  the  relative  abundance  or  scarcity  of  forest  resources  or 
of  products  which  can  be  used  in  place  of  forest  materials. 

In  most  countries  forest  and  range  land  did  not  pass  into  private 
ownership  of  individuals  until  long  after  the  appropriation  of  crop- 
land and  meadowland.  Xor  was  it  definitely  set  aside,  at  first,  as 
the  property  of  the  state  or  other  public  bodies,  but  it  was  considered 
as  belonging  to  all  the  members  of  the  community,  each  of  whom  was 
free  to  help  himself  to  as  much  wood  as  he  required ;  to  gather  ber- 
ries, nuts,  and  honey :  to  kill  such  wild  animals  as  he  needed  to  pro- 
vide his  family  with  food  and  clothing ;  and  to  pasture  his  stock  at 
will.  He  was  entitled  to  clear  as  much  land  as  ho  needed  to  supply 
his  establishment,  and  such  land  then  became  his  private  property. 

During  the  long  period  while  the  forest  and  other  land  was  grad- 
ually being  appropriated  and  claimed  as  their  own  by  the  more 
powerful  individuals — the  feudal  lords  and  medieval  sovereigns — 
the  common  folk  continued  to  use  the  products  of  the  land  much  as 
they  had  before.  They  were  allowed  to  do  so  by  the  new  proprietors. 
as  a  matter  of  good  policy  as  well  as  of  equity  and  expediency,  and 
many  other  rights  to  use  the  forests  were  granted  in  return  for 
money,  services,  or  goods,  or  merely  to  induce  settlement  or  the 
establishment  of  industries  such  as  mines  and  glass  works. 

In  every  country  where  such  rights  became  established  they  were 
originally  desirable,  socially  and  economically.  At  first  there  was 
plenty  of  forest  for  everyone,  so  there  was  little  or  no  conflict  be- 
tween the  interests  of  the  users  and  those  of  the  proprietors.    All  of 
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them  together  rarely  used  the  forest  intensively  enough  to  injure  it 
seriously.  As  time  went  on.  however,  the  population  increased  and 
more  land  was  cleared,  and  the  drain  on  the  forests  increased  accord- 
ingly. Many  proprietors  then  found  it  desirable  to  regulate  or 
restrict  the  exercise  of  use  rights  so  as  to  prevent  destruction  of  the 
forest  and  insure  future  supplies  of  game  animals  and  timber. 

Later,  with  development  of  means  of  transportation  and  an  indus- 
trial economy,  timber  became  more  extensively  an  article  of  com- 
merce, with  a  money  value.  Then  the  desire  of  the  proprietors  to 
derive  the  maximum  financial  returns  from  the  forests  came  into 
conflict — oftentimes  bitter  conflict — with  the  tenacious  determination 
of  the  users  to  retain  their  rights.  In  the  eighteenth  century  came 
the  beginnings  of  forest  management,  which  necessitated  a  certain  de- 
gree of  order  in  the  utilization  of  the  forest  and  restriction  of  forest 
uses  to  the  productive  capacity  of  the  land.  As  the  exercise  of  the 
more  important  categories  of  use  rights  by  other  persons  than  the 
owners  generally  proved  to  be  incompatible  with  orderly  forest  man- 
agement, steps  were  soon  taken  in  most  countries  to  prevent  the 
establishment  of  new  rights  and,  so  far  as  practicable,  to  abolish  or 
extinguish  those  already  existing. 

The  problem  of  regulation,  restriction,  and  curtailment  of  rights 
of  user  has  an  important  place  in  the  forest  policy  and  legislation 
of  nearly  every  country.  An  extensive  literature  on  the  subject 
has  grown  up.  In  the  following  pages  the  experience  of  a  number 
of  countries,  mainly  in  Europe,  with  forest  rights  will  be  considered. 

DEFINITION  AND   SCOPE  OF  FOREST  RIGHTS 

Forest  rights — often  called  rights  of  user  or  servitudes  r — usually 
involve  a  relation  between  two  parcels  of  land  whereby  the  pro- 
prietor of  one  parcel,  the  so-called  dominant  estate,  is  entitled  to 
use  some  part  of  the  other  parcel  (the  servient  estate),  or  some 
of  its  products.  The  right  goes  with  the  land,  not  with  the  per- 
son of  the  proprietor,  and  can  be  transferred  only  with  the  land. 
In  case  of  division  of  the  dominant  property  the  right  is  also 
divided,  except  that  rights  to  fuel  wood  and  building  timber  usually 
go  with  that  part  on  which  the  building  stands.  Ordinarily,  the 
right  does  not  require  any  action  by  the  owner  of  the  servient 
estate,  but  he  must  refrain  from  doing  something  that  he  would 
do,  or  must  allow  the  right -holder  to  do  something  that  he  would 
not  allow  if  the  right  did  not  exist.  Rights  cannot  be  withdrawn 
because  they  are  abused,  although  the  owner  may  collect  damages 
at  law  and  the  right  may  be  regulated,  if  such  misuse  can  be  proven. 

The  German  law  also  recognized  a  special  form  of  servitude 
which  required  the  owner  of  the  encumbered  property  to  do  some- 
thing, but  this  was  not  recognized  in  the  Roman  law.  and  is  not 
within  the  scope  of  the  present  study.  An  example  of  such  a 
right  is   where   the   owner   of  the   forest   is   required   to   cut   and 

1  French  legislation  makes  a  distinction  between  servitude  and  rights  of  use  Servi- 
tudes are  restrictions  on  the  use  of  property,  in  favor  of  the  public  interest  or  of  other 
property — such  as  rights-of-way,  irrigation  ditches,  prohibition  against  erecting  buildings, 
or  setting  fires  near  the  forest  of  another.  Rights  of  user  involve  the  actual  use  of  all  or 
part  of  a  property  or  its  products  by  another  person  than  the  owner   (37). 2 

2  Italic  numbers  in  parentheses  refer  to  Literature  Cited,  p.  66. 
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deliver  wood  to  the  user;  for  example,  to  the  schoolmaster  or 
the  minister. 

Likewise,  purely  personal  rights  will  not  be  considered  here. 
These  rights,  usually  based  on  a  voluntary  contract  or  on  general 
legal  provisions,  are  usually  limited  as  to  term  and  are  attached 
to  individual  persons  rather  than  to  landed  property.  Examples 
are  the  right  of  a  parent  to  use  the  income  from  the  estate  of  a 
minor  child,  or  a  lease  or  contract  giving  an  individual  the  right 
to  use  all  or  part  of  the  income  or  products  from  a  definite  piece 
of  property,  either  for  a  specified  term  or  during  his  lifetime. 
Rights  of  this  sort  have  not  presented  any  serious  problem  in  con- 
nection with  forest  land. 

Eights  of  the  members  of  a  community  to  use  the  community 
forest  are  not  usually  classed  as  forest  rights  in  the  legal  sense, 
for  in  such  cases  the  users  are  actually  co-owners  of  the  forest. 
The  preferential  rights  of  certain  members  of  a  community  to  use 
the  forests  belonging  to  a  political  commune  are  rights  in  the  legal 
sense.  Rights  in  the  forests  of  the  state,  of  another  community, 
or  of  corporate  or  individual  proprietors  may  be  held  by  a  com- 
munity as  such,  by  preferred  citizens  as  a  group,  or  by  individuals. 

The  French  law  recognizes  a  special  form  of  right  called  affec- 
tation, which  differs  from  a  right  of  user  in  that  it  is  hot  con- 
nected with  agriculture  or  land  use,  but  was  a  grant  to  a  craft  or 
industry — such  as  foundries  or  glass  works — generally  for  a  limited 
time.  Few  of  these  rights  originated  before '  the  last  part  of  the 
sixteenth  century.  Many  of  them  were  granted,  especially  in  Lor- 
raine, after  the  thirty  Years'  War  (37,  I$)z. 

The  term  "prescriptive  rights"  is  frequently  employed  as  a  syno- 
nym for  rights  of  user.  Strictly  speaking,  prescriptive  rights  are 
rights  acquired  through  prescription,  that  is,  through  uninterrupted 
use  over  a  term  of  years,  usually  with  the  knowledge  of  the  owner 
of  the  land  and  without  objection  on  his  part.  Many  forest  rights 
in  practically  all  countries  originated  in  this  way,  but  a  great  many 
originated  through  definite  grants  or  contracts.  In  many  countries 
it  is  no  longer  possible  for  rights  to  use  the  forests  to  be  acquired 
through  prescription. 

There  are  many  kinds  of  forest  rights,  each  involving  some  speci- 
fied product  or  use  of  the  forest,  the  principal  classes,  as  defined 
by  Albert  (£),  are: 

Rights  to  wood. 

Rights  to  pasture  domestic  livestock. 

Rights  to  utilize  mast  by  turning  out  swine. 

Rights  to  gather  acorns  and  beechnuts. 

Rights  to  rake  litter. 

Rights  to  cut  heather  and  sod  for  bedding,  compost,  or  fuel. 

Rights  to  cut  twigs  for  bedding  or  compost. 

Rights  to  gather  grass  and  leaf  fodder. 

Rights  to  extract  resin  or  tar. 

Rights  to  bark  for  tanning,  etc. 

Rights  to  gather  berries,  fruits,  hazelnuts,  and  mushrooms. 

Rights  to  "pasture"  bees  and  gather  wild  honey. 

Mining  rights — gravel,  sand,  clay,  marl,  peat,  stone,  etc. 

Rights  to  burn  charcoal. 

Rights-of-way  across  forest  land. 

Water  rights — to  take  water  from  and  to  divert  it  onto  forest  land. 

Rights  to  water  domestic  stock. 


8  See  footnote  2,  page  5. 
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Rights  to  drinking  water. 
Rights  to  hunt. 
Rights  to  fish. 

Any  of  these  rights  may  be  definite  or  specific  as  to  species,  size  or 
quality  of  material,  or  quantity  that  may  be  taken ;  or  as  to  location 
from  which  it  may  be  taken;  or  as  to  the  days  of  the  week  or  the 
season  during  which  the  right  may  be  exercised ;  or  as  to  the  mode 
of  extraction  or  of  removing  the  material  from  the  forest.  More 
often  the  rights  are  indefinite  in  one  or  all  respects,  but  especially  as 
regards  quantity  of  material  that  may  be  taken. 

As  a  general  principle,  a  user  may  not  help  himself,  without  the 
knowledge  of  the  proprietor  or  his  representative,  but  may  take  the 
products  to  which  he  is  entitled  only  after  "delivery"  by  the  pro- 
prietor or  his  agent.  This  means,  for  example,  that  the  user  may 
take  only  timber  or  wood  that  has  been  marked  or  otherwise  desig- 
nated, and  usually  he  must  comply  with  existing  cutting  regulations. 
A  holder  of  grazing  rights  may  pasture  his  cattle  only  on  areas  that 
have  been  designated,  and  must  comply  with  reasonable  regulations 
designed  to  prevent  destruction  of  the  property.  Exercise  of  rights 
of  user  without  the  proprietor's  knowledge  is  treated  as  trespass.  On 
the  other  hand,  the  proprietor  is  obligated  to  "deliver"  the  products 
to  which  the  user  is  entitled;  if  he  fails  to  do  so  (except  where  this 
is  impossible  through  no  fault  of  his  own)  the  user  is  entitled  to 
suitable  compensation. 

Eights  may  be  free  to  the  user,  or  they  may  involve  payment  in 
cash,  goods,  or  services.  Such  payment  may  be  at  full  market  price 
(in  which  case  the  right  is  merely  a  preference  right  to  purchase)  or 
at  some  price  below  the  market  price.  Even  in  case  of  free  use,  the 
user  is  frequently  required  to  pay  for  the  cost  of  marking  the  timber 
or  part  of  the  cost  of  administration  or  protection,  or  both.  Holders 
of  rights  to  building  timber  are  usually  required  to  pay  for  the  cost 
of  cutting  it,  and  the  work  is  done  by  woodsmen  employed  by  the 
forest  owner. 

As  an  example  of  the  scope  of  rights,  especially  to  timber,  Endres 
(28,  pp.  501-544)  cites  the  situation  in  the  forests  of  Dagsburg 
County,  in  Lorraine.  All  men  over  21  and  all  widows  maintaining 
their  own  households,  whose  ancestors  were  in  the  county  before 
1792,  had  rights  to  use  the  forests.  General  rights  included:  (1) 
Standing  and  down  dead  timber,  free  of  charge;  (2)  green  firewood 
needed  for  their  own  use,  at  appraised  value;  (3)  timber  for  con- 
struction and  repair  of  buildings  (except  wood  for  interior  finish), 
and  for  shingles,  at  8  pfennigs  a  tree  plus  cost  of  logging ;  (4)  wood 
for  home  industries,  such  as  wooden  shoes,  at  appraised  values;  (5) 
windfalls,  at  appraised  value  for  small  lots  and  at  a  fixed  price  for 
larger  quantities;  (6)  preference  right  to  buy  any  surplus  firewood; 
(7)  rights  to  pasture  cattle;  and  (8)  rights  to  use  the  mast  by  pas- 
turing swine. 

In  two  communes  there  were  special  additional  rights :  Each  user 
was  entitled  to  eight  (widows  four)  sound  conifer  trees  at  least  40 
cm  in  diameter  at  breast  height,  upon  payment  of  1.2  marks  a  tree. 
Custom  decreed  that  the  eight  trees  must  contain  at  least  12  m3 
(roughly  3  M  board  feet)  of  merchantable  timber. 
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WOOD  RIGHTS 

Wood  rights  embace  a  wide  variety  of  uses.  They  may  cover  any 
or  all  of  the  following  products  or  materials : 

Firewood:  Living  trees  cut  by  the  user,  or  cut  by  the  owner  or  his  agents 
and  delivered  to  the  user. 

Wood  for  construction  and  repair  of  buildings  and  for  making  tools,  imple- 
ments, and  household  equipment ;  less  commonly,  for  sale. 

Limbs  and  tops  left  in  logging. 

Windfalls,  wind-broken  trees,  and  trees  broken  by  snow  or  ice  (usually  ap- 
plies to  "normal"  windfall  and  breakage,  not  to  large  quantities  resulting  from 
catastrophes). 

Dead  snags  and  dead-and-down  timber. 

Faggots :  Small  limbs  on  the  ground  or  dead  limbs  that  can  be  broken  off  the 
trees  by  hand  without  climbing. 

Stumps  and  roots :  Usually  not  allowed  where  extraction  will  injure  young 
growth  or  prevent  sprout  reproduction. 

Broom  twigs :  Green  twigs  of  birch  and  other  trees,  used  to  make  brooms. 

Rights  to  understory  or  overstory  trees  when  a  coppice-with-standards  forest 
is  cut ;  for  example,  such  trees  as  willow,  alder,  hawthorn,  or  juniper. 

Rights  to  take  wood  grown  "without  human  action",  such  as  scattered  spon- 
taneous growth  of  willows,  etc.  In  some  cases  the  user  has  a  right  to  plant 
(and  later  to  harvest)  a  few  trees  on  the  encumbered  property. 

Rights  to  pollard  trees — i.  e.,  to  cut  the  tops  and  branches  of  living  trees  at 
certain  intervals ;  in  such  cases  the  main  stems  of  the  trees  belong  to  the  forest 
owner. 

Examples  of  definite  wood  rights  are  a  firewood  right  that  calls  for 
split  beech  wood  only,  or  for  pine  branch  wood  less  than  3  inches  in 
diameter :  such  a  right  may  permit  taking  wood  only  between  Decem- 
ber 1  and  March  31 ;  under  faggot  rights  the  user  may  be  allowed  to 
take  only  one  load  a  day,  on  one  or  two  specified  days  in  each  week, 
or  only  as  much  as  he  can  carry  out  on  his  back.  A  timber  right 
may  call  for  one  spruce  tree  a  year  of  not  less  than  12  inches 
diameter,  or  for  a  dozen  oak  posts  of  6  inches  top  diameter,  etc. 

When  the  rights  are  indefinite,  the  quantity  is  usually  determined 
by  the  domestic  needs  of  the  user ;  i.  e.,  he  is  entitled  to  take  as  much 
firewood  as  he  needs  for  heating,  cooking,  laundry,  and  perhaps  for 
brewing  his  own  beer  or  distilling  his  own  brandy;  or  he  can  take 
as  much  building  timber  as  necessary  to  repair  or  rebuild  his  own 
dwelling  and  outbuildings  (but  he  is  not  entitled  to  wood  for  build- 
ing larger  buildings  than  those  he  had  at  the  time  when  the  right  was 
acquired).  He  may  not  sell  or  give  away  such  material.  There  are 
some  exceptions  to  this  rule.  For  instance,  farmers  in  the  Jachenau 
Valley  in  the  Bavarian  Alps  still  retain  rights,  granted  nearly  200 
years  ago,  to  cut  timber  and  sell  it  on  the  general  market,  upon  pay- 
ment of  a  nominal  fee  for  stump  age.  Brooms  made  from  twigs 
obtained  under  rights  of  use  may  also  be  sold,  and  the  same  is  true  of 
various  other  products  made  in  the  home  from  wood  obtained  in  this 
manner. 

With  indefinite  rights,  the  user  may  be  required  to  take  his  wood 
from  any  part  of  the  forest  within  reasonable  distance,  and  must 
accept  the  kinds  of  wood  that  occur  on  the  cutting  area  unless  the 
right  calls  for  a  particular  species.  When  timber  is  wanted  for  re- 
pair or  replacement  of  buildings,  the  owner  may  require  the  user  to 
present  a  certificate  from  a  carpenter  or  building  inspector  that  the 
quantities  and  sizes  applied  for  are  actually  needed  and  cannot  be 
obtained  from  the  user's  own  woods  or  from  the  old  building. 
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A  holder  of  annually  recurring  rights,  as  for  firewood,  may  gen- 
erally take  only  1  year's  supply  at  a  time.  He  usually  may  not  take 
wood  in  a  subsequent  year  to  make  up  for  wood  not  taken  in  any 
year,  nor  may  he  take  wood  for  needs  ahead  of  the  current  year, 
except  in  case  of  calamity  such  as  fire,  windfall,  or  insect  epidemic, 
when  he  may  be  required  to  do  so. 

GRAZING  RIGHTS 

Grazing  rights  also  vary  widely  in  character  and  scope.  A  right 
may  be  specific  as  to  kind  of  stock  (cattle,  horses,  sheep,  goats,  swine, 
geese) ;  as  to  number  of  stock;  as  to  grazing  period;  and  as  to  the 
area  on  which  the  stock  may  be  run.  A  great  many  grazing  rights 
are  indefinite  in  some  of  these  respects.  Where  the  number  and 
kind  of  stock  are  indefinite,  the  user  is  generally  entitled  to  turn 
out  at  any  time  during  the  grazing  season  (3  to  9  months,  depending 
on  locality,  weather,  etc.)  as  many  of  the  same  kind  of  animals  as 
were  pastured  at  the  time  the  right  was  acquired;  or  the  stock  that 
he  feeds  over  winter  with  fodder  grown  on  his  own  land  (#).  An- 
other basis  for  fixing  the  number  and  kind  of  stock  that  he  may 
pasture  is  the  number  required  to  supply  his  household  with  butter, 
milk,  meat,  and  wool;  another  is  the  average  number  owned  during 
the  preceding  10  to  20  years  (especially  for  swine  or  geese,  which 
are  not  wintered  on  hay).  These  bases  are  especially  useful  in  the 
case  of  persons  not  owning  farms  {21).  A  right  to  emergency  pas- 
turage may  be  exercised  only  under  unusual  circumstances,  such  as 
floods,  which  prevent  use  of  the  regular  pasturage. 

RIGHTS  TO  MAST 

Rights  to  turn  out  swine  to  fatten  on  acorn  and  beech  mast,  or 
to  utilize  the  "ground  mast"  (grubs,  insect  pupae,  earthworms,  roots, 
etc.)  are  usually  distinct  from  pasture  rights.  The  period  during 
which  such  rights  may  be  exercised  is  generally  specified,  and  in 
many  cases  it  can  be  exercised  only  in  years  when  there  is  abundant 
mast — more  than  needed  to  insure  natural  reproduction  of  the  for- 
est. Other  stock  must  generally  be  kept  out  of  the  forests  during 
the  mast  season,  which  lasts  for  about  4  months,  ending  about  Christ- 
mas. The  use  of  forest  mast  for  fattening  swine  dates  back  at 
least  to  the  third  century  A.  D.  For  a  long  time  the  swine,  whether 
belonging  to  the  right-holders  or  to  the  landowners,  were  run  in 
herds  in  charge  of  herders  employed  by  the  landowners.  The  users 
paid  their  pro-rata  share  of  the  pay  of  the  herders,  plus  insurance 
costs;  and  persons  not  holding  rights  of  use,  whose  hogs  were 
included  in  the  herds,  paid  grazing  fees  in  addition  (£). 

RIGHTS  TO  GATHER  ACORNS  AND  BEECHNUTS 

Rights  to  gather  acorns  and  beechnuts  are  distinct  from  mast 
rights.  They  are  usually  limited  to  the  quantity  needed  for  domes- 
tic use,  and  to  definite  days  of  the  week.  Usually  such  rights  may 
not  be  exercised  on  areas  recently  cut  over,  or  in  years  of  light 
mast  crops. 
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LITTER  RIGHTS 

Eights  to  rake  litter  may  be  indefinite  as  to  quantity,  in  which 
case  the  user  may  take  only  enough  for  his  own  normal  needs  for 
bedding  or  compost;  or  they  may  be  definite,  in  which  case  he  is 
entitled  to  a  specified  quantity  and  may  use  it  himself  or  sell  it. 
Such  rights  may  usually  be  exercised  only  on  areas  designated  by 
the  forest  owner,  and  on  specified  days  of  the  week  or  during  speci- 
fied periods  each  year.  The  method  of  gathering  the  litter — usually 
with  wooden  rakes — is  generally  prescribed.  Except  where  the 
rights  are  for  definite  quantities,  the  user  may  not  sell  his  own 
straw  and  get  forest  litter  in  place  of  it. 

A  special  form  of  litter  right  covers  the  cutting  of  heather,  with 
or  without  the  root  and  humus  layer,  and  of  sod.  These  are  used 
for  bedding,  compost,  or  fuel.  Another  special  form  involves  the 
cutting  of  small  twigs  from  standing  or  felled  trees,  usually  of 
spruce  and  fir,  and  less  frequently  of  pine,  larch,  or  beech.  This 
is  done  in  some  mountain  regions  where  collection  of  ground  litter 
is  difficult. 

GRASS  AND  LEAF-FODDER  RIGHTS 

Rights  to  cut  grass,  rushes,  sedges,  and  green  twigs  for  fodder  are 
usually  indefinite  as  to  quantity,  but  restricted  to  times  and  places 
designated  by  the  landowner. 

RIGHTS  TO  RESIN 

Rights  to  extract  resin  from  living  trees  (spruce  and  pine)  or  tar 
from  stumps  are  not  based  on  the  domestic  needs  of  the  user,  as  is 
the  case  with  most  other  rights,  for  these  are  essentially  commercial 
products.  Such  rights  may  be  indefinite,  or  they  may  be  restricted 
as  to  number  and  size  of  trees  to  be  worked,  number  and  size  of  cuts 
per  tree,  etc.  The  right  to  take  f atwood  for  kindling  or  illumination 
is  based  on  the  household  requirements  of  the  user. 

RIGHTS  TO  BARK 

Rights  to  tanbark  (spruce,  oak,  and  sometimes  birch)  are  not 
common,  and  are  usually  restricted  to  the  bark  from  trees  cut  in 
regular  fellings.  They  may  be  definite  or  indefinite  as  to  quantity. 
They  may  interfere  with  cutting  operations  by  requiring  that  the 
trees  be  felled  during  the  period  when  the  bark  peels  easily.  Other 
bark  rights  involve  the  use  of  the  fibrous  bast  from  linden  trees. 

RIGHTS  TO  GATHER  BERRIES,  NUTS,  FRUIT,  OR  MUSHROOMS 

These  rights  are  frequently  restricted  as  to  number  of  permits 
in  one  family,  areas  within  which  gathering  may  be  done,  and  days 
of  the  week  on  which  it  is  permitted,  but  are  seldom  limited  as  to 
quantity.  The  users  generally  may  sell  these  products  if  they  col- 
lect more  than  their  own  requirements. 

APIARY  AND  HONEY  RIGHTS 

Rights  to  keep  bees  in  the  forests  are  generally  restricted  to  bees 
owned  by  the  user,  and  (in  northern  Europe)  to  the  season  when 
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heather  is  in  bloom.  Rights  to  wild  honey  in  Germany  (now  ex- 
tinct) involved  the  right  to  hollow  out  trees  for  the  wild  swarms,  to 
build  fires  for  smoking  out  the  bees,  and  to  cut  down  the  bee  trees. 
In  1772  there  were  20,000  bee  trees  in  the  State  forests  of  that  part 
of  Prussia  taken  from  Poland.  Because  of  the  fire  hazard,  the 
rights  to  these  were  extinguished  by  giving  land  to  the  right- 
holders  (#). 

HUNTING  RIGHTS 

Rights  to  hunt  in  the  forests  of  others  were  abolished  in  the  terri- 
tory west  of  the  Rhine  by  the  French  Code,  and  in  most  of  the  rest 
of  Germany  and  Austria  by  the  new  constitutions  that  followed  the 
1848  revolutions. 

FOREST  RIGHTS  IN  GERMANY* 

Germany  will  be  discussed  first  because  the  German  literature  on 
the  subject  is  more  extensive  than  any  other,  and  because  forest  man- 
agement and  consequently  attempts  at  solution  of  the  problem  of 
forest  rights  began  there  sooner  than  in  most  other  countries.  The 
experience  of  numerous  other  countries  with  forest  rights  has  much 
in  common  with  Germany's  experience. 

ORIGIN  OF  FOREST  RIGHTS 

In  order  to  understand  the  origin  and  nature  of  forest-use  rights,  it 
is  necessary  to  consider  the  somewhat  complicated  history  of  land 
ownership  in  central  Europe.  Division  of  the  right  to  use  the 
forest  between  proprietors  and  users  resulted  from  the  medieval 
political  and  social  organization  under  wmich  the  majority  of  citizens 
lost  their  personal  freedom  and  ownership  of  land.  The  new  land- 
lords granted  their  dependents  and  others  the  right  to  use  forest 
products  for  which  they  themselves  had  little  or  no  use,  but  which 
were  more  or  less  essential  for  the  agricultural  population  and  which 
could  not  otherwise  be  obtained  in  those  days  of  inadequate  trans- 
portation facilities  {2) .  The  most  important  of  these  products  were 
timber  for  building  and  tools,  firewood,  pasture,  and  forest  litter. 
Danckelmann  says  (&Z,  v.  i,  p.  35)  : 

Foresters  frequently  have  erroneous  ideas  as  to  the  origin  of  forest  servitudes. 
One  is  inclined  to  consider  them  usurpations  without  demonstrable  legal  title, 
whereas  actually  they  are  frequently  well-established  rights  going  back  to  the 
earliest  history  of  the  development  of  land  ownership,  but  later  curtailed  by 
arbitrary  action  and  superior  force. 

The  forests  were  originally  the  common  property  of  all  the  free 
members  of  the  mark  societies  or  tribal  units,  which  usually  included 
several  settlements  or  villages.  At  first,  only  the  building  sites  and 
the  land  surrounding  them  were  owned  by  individuals;  later  each 
man  became  owner  of  the  land  he  cultivated,  but  pasture  and  forest 
land  remained  in  common  ownership.  Each  member  of  the  com- 
munity could  use  as  much  of  the  timber,  game,  forage,  or  other  prod- 
ucts as  he  needed  for  his  own  household  and  farm,  and  could  clear 
as  much  land  as  he  could  cultivate.  This  condition  prevailed  for 
many  centuries.     During  the  Middle  Ages  there  came  a  gradual 

*  General  references  are  the  following:   (2,  21,  28,  67,  76). 
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transition  from  "free  marks",  in  which  all  citizens  owned  land,  to 
"mixed  marks",  as  property  changed  hands  through  purchase  and 
inheritance  and  as  individual  members  of  the  marks  obtained  larger 
and  larger  shares  in  the  land  while  other  individuals  became  tenants 
and  finally  serfs.  The  free  marks  were  in  the  minority  by  the  ninth 
or  tenth  centuries. 

As  the  population  increased,  more  and  more  land  was  cleared,  and 
the  forest  areas  gradually  shrank  until  in  many  localities  there  was 
not  enough  to  allow  unlimited  use  by  everyone.  Then  new  settlers 
in  the  mark,  especially  artisans  and  tradesmen,  who  owned  no  farm 
land,  were  no  longer  considered  as  full  citizens  and  co-owners  of 
the  common  land,  but  were  allotted  reduced  rights  or  none  at  all. 
Equality  of  rights  thus  gradually  disappeared.  NeAv  villages  estab- 
lished within  the  territory  of  the  mark  frequently  were  not  allotted 
a  forest  of  their  own,  but  were  granted  use  rights  in  those  belonging 
to  the  older  villages.  In  case  they  were  given  a  forest,  the  parent 
village  frequently  retained  rights  of  use  in  it. 

The  more  influential  citizens,  elected  as  headmen  of  the  marks, 
gained  political  as  well  as  economic  power,  and  many  of  them  suc- 
ceeded in  making  their  positions  hereditary  and  eventually  became 
feudal  barons  and  overlords.  In  many  instances  the  other  mem- 
bers of  the  communities  ceded  ownership  of  their  land  to  these  more 
powerful  individuals,  in  order  to  gain  their  protection  and  to  be 
relieved  of  obligations  such  as  military  service,  but  with  the  proviso 
that  they  (the  original  owners)  and  their  descendants  should  con- 
tinue to  use  the  land  upon  payment  of  a  specified  rental  (money, 
goods,  or  services).  In  many  instances,  also,  the  headmen  of  the 
marks  usurped  ownership  of  the  pasture  and  forest  land  that  was 
formerly  the  common  property  of  all,  and  left  the  citizens  of  the 
marks  only  limited  rights  of  use.  Generally  this  was  not  done 
abruptly,  but  only  by  a  slow  process.  At  first,  the  citizens  were 
required  to  ask  the  foresters  of  the  overlord  to  designate  the  wood 
that  they  could  take;  then  to  pay  for  the  permit;  and  later  to  pay 
for  the  wood  or  other  product. 

The  kings,  beginning  with  the  Carolingian  dynasty  in  the  eighth 
century,  claimed  all  of  the  unappropriated  land  as  public  domain. 
In  western  and  central  Europe  unappropriated  land  was  mostly 
wooded  land.  Some  of  this  they  reserved  as  royal  or  "bann"  for- 
ests, in  which  only  the  king  and  his  guests  were  allowed  to  hunt 
and  fish.  Afforestation  or  inf orestation  originally  meant  the  reserva- 
tion of  land — mainly  woodland — for  the  use  of  the  king.  Much  of 
the  domain  land  was  granted  to  the  vassals  of  the  kings,  in  return 
for  military  or  other  services  or  for  contributions  of  cash  or  goods, 
or  for  other  reasons ;  much  was  granted  to  the  monasteries,  churches, 
and  other  religious  bodies;  and  later,  large  areas  were  ceded  to  the 
medieval  cities  to  win  their  support  in  the  struggle  of  the  emperors 
against  the  petty  sovereigns  and  feudal  barons,  or  in  return  for 
gifts  or  loans  of  money. 

In  these  ways,  most  of  the  forest  land  came  into  the  hands  of  the 
sovereigns,  the  nobles,  the  church,  and  toward  the  end  of  the  Middle 
Ages,  of  the  free  cities.  Relatively  small  areas  remained  as  common 
property  of  the  free  mark  associations,  and  still  less  as  the  private 
property  of  individual  peasants.  The  peasant  communes  sought  to 
protect  their  property  and  to  regain  the  common  lands  that  had 


FOREST  RIGHTS  IN  FOREIGN  COUNTRIES  13 

been  taken  from  them  illegally,  at  first  through  numerous  appeals 
to  the  higher  authorities  and  finally  through  bloody  uprisings  and 
widespread  civil  wars  in  the  fifteenth  and  sixteenth  centuries.  They 
lost  out,  however,  and  were  allowed  to  retain  only  limited  rights  of 
use,  either  individually  or  in  common. 

In  some  instances,  forest  and  pasture  land  was  given  to  individual 
colonists  to  induce  them  to  settle  on  the  domains  of  the  kings,  the 
nobles,  or  the  church ;  more  often  they  were  merely  given  the  right 
to  take  as  much  wood,  forage,  or  other  products  as  they  needed  from 
the  domain  forests.  These  rights  were  granted  either  to  the  indi- 
vidual settlers,  or  to  the  communities  as  units.  This  was  especially 
the  case  in  southern  Germany  and  in  the  territory  conquered  from 
the  Slavs,  where  there  were  no  mark  forests.  Unless  specifically 
provided  by  the  terms  of  the  grant,  rights  thus  ceded  to  feudal 
communes  applied  only  to  the  persons  or  households  in  the  com- 
munity at  the  time  of  the  grant,  and  their  heirs;  where  community 
rights  were  acquired  by  prescription,  these  generally  applied  to 
newcomers  also,  and  the  number  of  users  increased  as  the  com- 
munity grew. 

Many  rights  were  granted  in  compensation  for  assistance  in  hunt- 
ing, or  for  damage  done  to  the  settlers'  fields  by  deer  and  other  game 
animals.  The  sovereigns  commonly  granted  forest  products  at  nom- 
inal prices  to  peasants  whose  landlords  could  not  supply  them.  This 
made  a  market  for  forest  products  which  would  not  have  existed 
otherwise,  and  brought  a  small  revenue  to  the  royal  treasuries. 

The  kings  and  nobles  also  granted  rights  of  user  to  monasteries 
and  other  establishments,  in  many  instances,  without  giving  them 
ownership  of  the  land.  Rights  to  take  timber  or  to  buy  it  at  reduced 
rates  were  also  given  to  artisans  and  tradesmen,  to  induce  them  to 
settle,  and  to  various  industrial  enterprises,  such  as  salt  works,  iron 
mines  and  foundries,  and  other  local  industries  which  the  rulers 
sought  by  every  means  to  foster  and  perpetuate.  For  instance,  be- 
tween 1500  and  1600,  perpetual  timber  rights  were  granted  to  the 
mines  in  Oberpfalz,  in  order  to  revive  the  declining  industry  {57). 
Rights  to  use  wood  and  pasture  were  sometimes  granted  to  the 
workers  in  mining  enterprises,  as  in  the  Harz  Mountains. 

The  number  and  extent  of  rights  multiplied  rapidly  from  the 
sixteenth  to  the  nineteenth  century,  for  various  reasons.  Many  of 
the  old  mark  associations  finally  collapsed  during  this  period,  and 
the  forests  that  they  had  still  retained  passed  into  the  hands  of  the 
rulers.  The  members  of  the  marks  continued  to  use  the  products 
of  the  forests  much  as  before,  but  as  users  rather  than  owners. 
Other  marks  ceased  to  exist  as  political  entities,  but  continued  to 
exist  as  property-owning  associations;  in  this  case  new  settlers  (if 
any  were  admitted)  gained  no  share  in  the  mark  property  but  were 
granted  rights  of  user,  either  gratis  or  upon  payment  of  fees.  The 
older  families  thus  came  to  constitute  a  sort  of  special  corporation 
within  the  geographic  or  political  commune.  Many  of  these  cor- 
porations exist  today.  After  the  middle  of  the  eighteenth  century 
many  of  these  forests  became  the  property  of  political  communes, 
but  the  former  owners  retained  special  preferential  rights  that  came 
ahead  of  the  rights  of  the  other  citizens. 

In  other  cases,  the  feudal  rulers  turned  forests  over  to  the  com- 
munes, but  retained  rights  to  certain  uses  or  materials,  for  instance 
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hunting  rights,  or  rights  to  take  the  old  oak  timber,  etc.  It  was  a 
common  practice  to  grant  rights  in  the  community,  or  domain  for- 
ests to  preachers  and  school  teachers  as  part  of  their  compensation, 
and  to  local  industrialists  to  keep  their  plants  running. 

Many  rights  that  resulted  in  practically  free  use  originated  from 
the  old  barter  system  of  paying  for  wood  with  farm  products  such 
as  a  given  quantity  of  grain,  honey,  cheese,  or  wine,  or  a  specified 
number  of  chickens  or  eggs.  When  timber  values  increased  in  rela- 
tion to  the  prices  of  these  commodities,  the  same  basis  of  exchange 
was  retained,  which  made  the  price  paid  for  timber  ridiculously 
small.  Most  of  the  early  granted  rights  involved  such  compensation 
in  money,  goods,  or  services.  In  time  this  compensation  ceased  to 
be  paid  or  rendered  and  became  legally  outlawed,  leaving  the  forests 
burdened  with  rights  for  which  no  compensation  was  received  (10). 

Many  other  rights  arose  from  purely  private  transactions,  such  as 
the  settlement  of  debts  and  estates,  and  property  transfers.  In  the 
seventeenth  and  eighteenth  centuries  many  rights  were  given  in 
exchange  for  payment  of  taxes,  for  services  to  the  landlord  such  as 
plowing  or  hauling,  or  as  rewards  for  various  acts  or  services.  The 
town  of  Waldeck,  for  instance,  was  given  free  rights  to  timber  and 
fuel  as  a  reward  for  its  resistance  to  the  enemy  during  the  war  of 
the  Spanish  succession  {57).  Although  many  rights  lapsed  in  some 
parts  of  Germany  during  the  Thirty  Years'  War,  they  were  revived 
subsequently  to  encourage  resettlement.  In  these  districts  a  large 
portion  of  the  rights  were  established  after  the  close  of  the  feudal 
period  (57). 

During  the  eighteenth  century  the  monasteries  gained  in  wealth 
and  power  and  greatly  extended  their  landholdings,  as  the  power 
of  the  nobles  and  the  guilds  declined.  They  oppressed  the  peasants 
and  wrung  from  them  all  possible  taxes  and  services,  but  in  order  to 
keep  them  docile  turned  over  to  them  use  rights  in  much  of  the 
forest  (57). 

During  this  period  many  individual  rights  arose  through  squat- 
ting or  prescription,  as  a  result  of  carelessness  and  inadequate  super- 
vision of  the  forests  and  also  of  the  ill-defined  ownership  of  much  of 
the  land.  In  many  regions  timber  still  had  little  value.  The  forest 
personnel  was  poorly  paid — often  entirely  dependent  on  fees  and 
contributions  from  the  forest  users.  It  was  only  natural,  then,  that 
they  should  endeavor  to  keep  on  the  good  side  of  the  peasants,  and 
treat  them  liberally.  When  the  deer  or  other  game  caused  excessive 
damage  to  the  crops,  the  peasants  were  given  more  litter  or  pasture 
to  compensate  them  and  to  appease  their  wrath  (57).  Moreover, 
many  of  the  foresters  were  extremely  lax  and  inefficient,  and  in 
numerous  instances  outright  dishonest  and  open  to  bribery.  The 
logical  result  was  that  little  or  no  effort  was  made  to  prevent  the 
establishment  of  rights  through  uninterrupted  use.  Most  of  the 
rights  were  originally  granted  as  privileges,  which  could  be  with- 
drawn at  any  time  by  the  grantors.  Under  the  Roman  law  which 
was  adopted  as  the  law  of  the  land  during  the  Middle  Ages,  such 
privileges  became  legally  established  rights  if  exercised  without 
opposition  for  a  long  term  of  years,  or  "from  time  immemorial." 

The  number  of  rights  was  largely  increased  in  the  nineteenth 
century  through  the  process  of  surveying  and  defining  them,  because 
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in  many  cases  of  doubtful  title  the  claimant  was  given  the  benefit  of 
the  doubt,  for  reasons  of  politics  and  expediency. 

With  the  collapse  of  absolutism  which  began  with  the  French  Rev- 
olution and  Napoleonic  wars,  and  the  accompanying  secularization 
of  much  of  the  land  held  by  churches  and  monasteries  and  the  medi- 
atization  of  many  small  feudal  States,  there  grew  up  State  forests 
in  the  modern  sense — belonging  to  the  State,  rather  than  the  personal 
property  of  the  rulers.  These  forests,  of  course,  were  encumbered 
with  the  rights  that  had  been  granted  or  acquired  in  the  past,  but 
steps  were  soon  taken  in  nearly  all  of  the  German  States  to  regulate 
the  rights  and  so  far  as  practicable  and  expedient  to  extinguish  them. 

REGULATION  AND  EXTINCTION  OF  RIGHTS 

At  the  time  when  most  of  the  early  rights  of  use  were  established 
in  the  forests  of  central  and  western  Europe  there  were  few  people 
and  relatively  unlimited  forests.  With  the  prevailing  barter  econ- 
omy there  was  no  market  for  forest  products,  and  timber,  forage, 
and  other  products  had  little  or  no  cash  value.  The  users,  therefore, 
took  only  what  they  needed  for  their  own  use.  The  peasants  could 
not  exist  without  building  timber,  firewood,  and  pasture  and  mast 
for  their  cattle  and  hogs,  but  their  needs  were  very  small  in  com- 
parison with  the  extent  of  the  forests,  and  consequently  did  not  at 
first  cause  any  serious  drain  on  the  forest  resources.  There  was  so 
much  forest  that  clearing  of  large  areas  to  establish  settlements  and 
farms  was  not  objectionable,  but  was  in  fact  desirable.  The  granting 
of  rights  to  use  the  forests  helped  to  settle  the  country,  and  at  the 
same  time  avoided  parceling  out  the  forests,  which  would  later  have 
resulted  in  their  devastation  (£,  21). 

There  was  no  forestry  nor  any  idea  of  sustained-yield  manage- 
ment; therefore,  the  exercise  of  rights  to  take  timber  and  forage 
could  not  interfere  with  forest  management.  As  long  as  there  was 
enough  for  all  comers,  use  by  one  individual  or  group  could  not 
interfere  with  use  by  others.  It  was  only  when  timber  began  to  have 
a  money  value  because  of  local  shortages  which  developed  as  popula- 
tion increased  and  land  was  cleared,  and  because  timber  could  not  be 
brought  from  a  distance  owing  to  lack  of  transportation  facilities, 
that  there  was  any  thought  of  limiting  or  curtailing  the  rights,  either 
for  the  purpose  of  insuring  future  supplies  or  to  bring  revenue  to  the 
proprietors.  Forest  protection  in  the  early  years  was  aimed  at  main- 
tenance of  mast,  pasture,  and  game  animals  {21). 

Among  the  earliest  attempts  to  restrict  rights  of  use  were  the  res- 
ervation of  royal  forests  (and  those  of  the  nobility)  in  the  Carolin- 
gian  period  and  later.  These  were  reserved  for  hunting  by  the  kings 
or  nobles  and  their  associates,  and  uses  in  these  forests  were  re- 
stricted in  order  to  prevent  disturbance  of  the  game,  to  reduce  op- 
portunity for  poaching,  and  to  preserve  the  mast  and  forage  as  food 
for  the  game.  Some  attempts  were  made  to  limit  rights  in  the  tenth 
century,  and  many  by  the  twelfth  and  thirteenth  centuries.  Possibly 
the  earliest  ban  on  sheep  grazing  on  record  is  that  decreed  by  Em- 
peror Frederick  Barbarossa,  about  1164,  the  purpose  of  which  was  to 
prevent  disturbance  of  the  game.  Sheep  grazing  in  various  portions 
of  the  domain  forests  of  the  Palatinate  was  prohibited  during  the 
fourteenth  and  fifteenth  centuries,  but  was  allowed  in  the  sixteenth 
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century  (38) .  Struggles  to  restrict  and  expand  grazing  and  timber 
rights  in  the  Nuremberg  forests  lasted  for  many  years,  beginning 
with  the  end  of  the  thirteenth  century  (44)- 

During  the  late  Middle  Ages  there  were  constant  struggles  be- 
tween the  landed  proprietors  and  the  peasant  users  of  the  forests. 
The  peasants,  who  had  been  reduced  to  a  dependent,  poverty-stricken 
condition  and  had  little  else  but  their  rights  in  the  forests,  endeav- 
ored to  make  the  most  of  these,  through  ruthless  cutting  and  unre- 
stricted grazing.  The  proprietors,  on  the  other  hand,  who  desired  to 
make  as  much  money  as  possible  from  their  forests  and  also  began  to 
see  that  the  forests  were  not  inexhaustible,  attempted  to  curtail  the 
rights  of  the  peasants.  These  resisted  by  every  means  within  their 
power  (15,  57) .    It  has  been  well  said : 

The  success  of  the  lords  meant  social  oppression,  but  the  preservation  of  the 
forest;  the  success  of  the  peasants  meant  a  victory  for  the  common  people, 
but  forest  destruction  (15,  p.  294). 

From  about  1540  on,  one  forest  ordinance  followed  another,  all 
seeking  to  regulate,  define,  and  restrict  the  exercise  of  rights  of  user. 
These  usually  required  a  payment  for  timber  taken  by  the  users,  and 
in  some  instances  restricted  grazing.  At  this  period  capitalism  and 
industrial  economy  were  developing  rapidly,  and  the  feudal  States 
were  giving  way  to  "official"  states.  The  peasants  were  even  worse 
off  than  before  and  held  on  to  their  forest  rights  so  tenaciously  that 
enforcement  of  the  ordinances,  either  by  the  rulers  or  by  the  towns 
and  cities,  was  difficult  (57).  The  early  ordinances  attempted  to 
regulate  timber  rights  rather  strictly,  but  treated  pasture  and  litter 
rights  liberally,  probably  to  appease  the  peasants  for  the  high  taxes, 
and  because  these  rights  had  even  then  little  or  no  cash  value  to  the 
landlords.  The  strict  regulation  of  timber  rights  made  the  peasants 
jealous  of  their  rights  and  determined  to  exploit  them  to  the  utmost. 
The  feeling  of  hostility  to  the  forest  engendered  at  that  time  still 
persists  in  some  regions  (57). 

The  forest  was  rapidly  disappearing  as  a  result  of  extensive  use 
by  the  flourishing  mining  industry  and  intensive  grazing,  until  the 
Thirty  Years'  War  and  other  disturbances  stopped  the  industries,  re- 
duced the  population,  and  gave  the  forest  a  rest.  Many  of  the  rights 
lapsed  during  the  wars,  but  most  of  them  were  revived  and  many  new 
ones  established  after  the  wars  were  over.  The  use  of  wood  was 
heavy  during  the  seventeenth  and  eighteenth  centuries,  and  fear  of 
a  timber  famine  led  to  many  restrictions  to  prevent  the  wasteful  use 
of  wood.  Among  other  measures,  it  was  required  that  at  least  the 
first  story  of  houses  be  constructed  of  masonry  instead  of  wood,  and 
stumps  were  required  to  be  pulled  and  used  for  firewood  (57).  By 
the  middle  of  the  eighteenth  century  it  was  obvious  that  the  forests 
could  not  continue  indefinitely  to  meet  the  drain  upon  them.  Timber 
had  acquired  high  money  value,  the  population  and  livestock  had 
increased  greatly  in  numbers  and  were  still  increasing,  and  the  area 
of  forest  was  steadily  decreasing.  Many  ordinances  of  this  period  en- 
deavored to  prevent  the  devastation  of  the  forests  that  was  resulting 
from  the  exercise  of  rights,  and  a  few  rights  were  extinguished  by 
grants  of  land  (67). 

About  the  middle  of  the  eighteenth  century  came  the  first  steps 
toward  development  of  rational  forest  management,  and  a  change 
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from  the  irregular,  selective  exploitation  of  the  forests  to  regulated, 
stand  wise,  high- forest  management.  This  necessitated  restrictions 
on  grazing,  which  had  been  less  necessary  before.  At  about  the  same 
period  revolutionary  changes  in  agricultural  methods  and  organiza- 
tion reduced  the  importance  of  woods  pasture  in  most  parts  of 
Germany,  although  it  still  remained  the  backbone  of  agricultural 
economy  in  the  mountain  districts  (2,  21,  28) .  The  same  changes  re- 
sulted in  a  greater  need  for  forest  litter,  and  these  rights,  which 
hitherto  had  been  of  relatively  slight  importance  in  most  parts  of 
Germany,  became  one  of  the  most  important  and  most  obnoxious 
forms  of  forest  use. 

By  1800  the  German  forests  were  in  a  worse  condition  than  ever 
before  or  since.  The  public  forests  were  even  worse  off  than  the 
private  forests,  especially  on  account  of  the  numerous  servitudes  with 
which  they  were  encumbered.  These  had  increased  greatly  with  the 
help  or  connivance  of  the  lazy  and  poorly  paid  foresters.  More  than 
half  of  the  entire  yield  of  the  Bavarian  State  forests  had  to  be  turned 
over  to  the  right  holders.  Good  forest  management  was  impossible. 
The  same  condition  existed  in  the  large  forests  of  the  ruling  houses. 
This  situation  was  partly  responsible  for  the  demand  that  the  State 
forests  be  sold  and  the  communal  forests  divided,  because  it  was 
believed  that  they  would  be  better  managed  in  private  hands  {27). 

Following  the  French  Revolution  and  the  Napoleonic  wars  and 
the  abolition  of  serfdom  came  a  general  movement  for  the  regu- 
lation, curtailment,  and  extinction  (abolition)  of  forest  rights,  espe- 
cially the  more  obnoxious  ones,  which  were  leading  to  the  destruc- 
tion of  the  forests  or  were  hindering  good  forest  management  or 
reducing  the  incomes  of  the  proprietors.  The  Prussian  agrarian 
edict  of  1811  took  steps  in  this  direction.  It  classified  rights  as  "re- 
deemable", when  their  extinction  would  benefit  the  forest  without 
lasting  injury  to  the  users;  and  "nonredeemable",  when  their  ex- 
tinction would  make  the  property  of  the  users  largely  or  entirely 
useless.  This  would  be  particularly  the  case  with  holdings  that 
were  too  small  to  be  self-sufficient;  it  was  not  deemed  desirable  to 
act  arbitrarily  in  depriving  these  small  farmers  of  their  means  of 
existence.  Eights  "redeemable  on  occasion"  were  those  that  might 
from  time  to  time  become  redeemable  (IS). 

Ten  years  later  Prussia  adopted  another  law  providing  for  the 
regulation  and  extinction  of  rights,  but  this  was  inadequate  and 
involved  a  disproportionately  great  sacrifice  of  forest  land  (67). 
In  1850  another  Prussian  law  provided  that  forest  land  should  be 
granted  in  exchange  for  rights  only  when  the  tract  so  granted  was 
capable  of  sustained-yield  management.  With  high  forest  the  mini- 
mum area  was  set  at  30  morgen  (approximately  19  acres)  (2,  28, 
76).  Nonfbrest  land  was  to  be  granted  only  if  suitable  for  perma- 
nent cultivation  or  meadow,  with  reasonable  prospect  of  a  larger 
income  than  could  be  obtained  from  forest  use  (2,  76). 

From  1849  to  1899  Prussia  paid  out  about  100  million  marks 
(roughly  $24,000,000)  and  distributed  to  users  more  than  160,000 
acres 5  of  land  as  compensation  for  rights  in  the  State  forests,  which 
embrace   about   6  million   acres    (28).     In   1902   Fernow   reported 

B  This  does  not  include  the  area  granted  before  1857,  for  which  figures  are  not  available. 
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{29)  that  the  Prussian  Government  was  still  spending  a  million 
marks  a  year  for  the  purpose  of  extinguishing  rights  in  the  State 
forests. 

Hesse  undertook  to  regulate  and  extinguish  rights  in  the  State 
forests  in  1814,  and  in  1832  Saxony  made  all  rights  extinguishable 
upon  the  application  of  either  party.  In  1854  all  remaining  rights 
in  the  Saxon  forests  were  made  personal  rights,  with  the  provision 
that  all  of  them  must  be  liquidated  by  1884.  In  1865  all  the  State 
forests  were  freed  from  extinguishable  rights  {28,  76).  It  cost  the 
Saxon  State  more  than  1,760,000  thaler  (about  $1,260,000)  and  860 
acres  of  land  to  extinguish  the  rights  on  the  State  forests,  which 
embrace  less  than  500,000  acres  (28,  29). 

In  Baden,  a  law  of  1833  provided  for  extinction  of  rights  upon 
application  of  the  owner,  with  the  proviso  that  rights  other  than 
wood  rights,  if  essential  for  the  existence  of  the  user,  would  not  be 
extinguished.  Wood  rights  were  excepted  from  this  proviso  on 
the  theory  that  the  user  could  continue  to  get  wood  from  the  land 
turned  over  to  him.  Wood  rights  were  to  be  paid  for  in  land,  others 
in  cash.  The  State  forests  are  now  practically  free  from  rights 
except  for  a  few  that  are  considered  necessary  for  the  subsistence  of 
the  users.  In  1921  there  were  57  timber  and  fuel-wood  rights,  14 
rights  to  gather  faggots,  16  litter  rights,  and  19  pasture  rights  in 
the  State  forests,  and  345  timber  rights  in  other  forests  in  Baden  (28) . 

In  Wiirttemberg,  a  law  of  1873  provided  for  extinguishing  pas- 
ture and  litter  rights  upon  demand  of  the  forest  owner.  The  user 
could  demand  a  5-year  period  to  adjust  his  enterprise,  and  this 
period  could  be  extended  if  the  local  officials  should  determine  that 
his  subsistence  would  be  endangered  by  sudden  loss  of  the  right. 
Most  of  the  rights  were  eliminated  from  the  State  forests  by  1880, 
at  a  cost  of  more  than  2,700,000  marks  (about  $650,000)  for  approxi- 
mately 1,100  rights.  Of  these,  91.5  percent  were  litter  rights,  5.5 
percent  were  grazing  rights,  and  3  percent  were  for  grass.  The 
State  forests  of  Wiirttemberg  cover  about  460,000  acres.  In  1921 
there  remained  20  rights  to  building  timber  and  180  for  firewood 
(in  39  out  of  149  forest  units),  and  rights  to  gather  faggots  in  13 
units  (28). 

For  political  reasons,  Bavaria  has  never  been  able  to  pass  an 
effective  law  for  regulating  and  abolishing  forest  rights  (28,  67). 
Large  areas  of  State  forest  were  given  away  for  this  purpose  in 
the  early  part  of  the  nineteenth  century,  but  those  that  were  left  re- 
mained encumbered  with  all  sorts  of  rights,  and  much  of  the  land 
that  was  given  to  the  users  was  promptly  devastated  (2,  28).  From 
1854  to  1919  Bavaria  paid  more  than  38  million  marks  (about 
$9,000,000)  and  about  18,000  acres  of  forest  to  liquidate  rights  in  the 
State  forests  (about  2,100,000  acres),  but  the  appraised  capital  value 
of  the  rights  still  remaining  was  greater  than  the  value  of  all  rights 
existing  50  years  before  (28).  This  was  due  to  increase  in  timber 
values.  In  1861,  77  percent  of  the  State  forest  area  was  encumbered 
Avith  rights  of  one  sort  or  another;  in  1915,  75  percent  of  the  area 
was  still  encumbered. 

In  1915  rights  and  use  privileges  6  in  the  State  forests  were  held 
by   1,307  communes,  representing   101,890  individual   sharers,   and 

6  Presumably,   these  privileges  are  revocable,   but  for  purposes  of  this  discussion  tbey 
are  classed  as  rights. 
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30,397  individual  users  residing  in  2,223  communes.  Altogether, 
more  than  125,700  individuals  partook  of  rights  and  more  than  6,500 
others  enjoyed  privileges  of  similar  character.  These  included  9.1 
percent  of  all  the  households  in  Bavaria;  the  range  was  from  0.65 
percent  in  Lower  Bavaria  to  34.8  percent  of  all  households  in  the 
Rhenish  Palatinate  (28). 

In  1915,  there  were  nearly  14,000  rights  for  building  timber, 
covering  46,430  buildings  and  6,636  other  structures  such  as  bridges 
and  fences;  28,000  rights  to  firewood;  about  1,600  rights  to  gather 
faggots  (applying  to  83,000  persons  in  385  communes)  ;  and  more 
than  11,000  grazing  rights,  benefiting  more  than  108,000  individuals 
in  more  than  900  communes.  There  were  also  11,500  litter  rights, 
covering  one-third  of  the  entire  area  of  the  State  forests. 

Under  the  timber  and  wood  rights  the  users  took  during  the  period 
1910-14  a  yearly  average  of  nearly  2,900,000  cubic  feet  of  building 
timber  and  9,200,000  cubic  feet  of  fuel  wood,  of  an  aggregate  value 
of  3,233,000  marks  (about  $770,000).  For  this  they  paid  803,000 
marks  (about  $191,000).  Under  the  grazing  rights  they  pastured 
in  the  forests  approximately  58,000  cattle,  1,100  horses,  more  than 
27,000  sheep,  700  goats,  11,000  hogs,  and  1,100  geese.  The  appraised 
value  of  the  grazing  was  197,000  marks  (about  $47,000),  but  the 
users  paid  only  1,800  marks  (about  $430).  Users  gathered  an  aver- 
age of  approximately  580,000  cubic  yards  of  litter  from  30,000  acres, 
and  paid  less  than  6,500  marks  (about  $1,500)  for  material  valued 
at  nearly  660,000  marks  ($157,000).  For  all  products  taken  under 
rights,  including  also  sand,  turf,  grass,  etc.,  the  net  loss,  i.  e.,  the 
difference  between  the  market  value  and  the  sums  received  from  the 
users,  was  as  follows : 

{Approximate 
Marks  Dollars 

1860 1.  905,  000  (451,  000) 

3895 2,  760,  000  (657,  000) 

1915 3,  505,  000  (834,  000) 

1932 3,  489,  000  (830,  000) 

It  is  stated  that  the  loss  through  interference  with  management 
and  through  depreciation  of  the  stand  and  soil  is  at  least  as  great  as 
the  direct  loss  in  money  (28). 

During  the  17  years  from  1916  to  1932  approximately  1,100  rights 
to  building  timber,  700  rights  to  firewood,  250  litter  rights,  175  pas- 
ture rights  and  125  miscellaneous  rights  were  bought  out,  at  a  cost  of 
about  3,500,000  marks  or  about  $833,000  (5).  Bavaria  is  now  the 
only  German  State  in  which  forest  rights  appreciably  affect  the 
yields  and  income  from  the  State  forests,  although  some  rights  still 
exist  in  all  States  except  Anhalt  and  Saxony  (most  Provinces  of 
Prussia  are  free  from  them)   (28). 

Establishment  of  new  rights  is  now  forbidden  by  law  in  most  of 
the  States.  Some  of  them  allow  contractual  rights — limited  to  10 
years  in  Prussia  (28),  and  9  years  for  grazing  contracts  in  Baden 
(2) — but  no  further  rights  may  be  gained  by  prescription  (76). 
t  German  legislation  dealing  with  forest  rights  provides  for  regula- 
tion of  the  rights,  as  well  as  for  their  extinction.  Regulatory  pro- 
visions applying  to  rights  in  general  are  based  on  the  thesis  that 
exercise  of  the  rights  must  not  lead  to  destruction  or  serious  deteri- 
oration of  the  forest  or  the  productive  capacity  of  the  soil,  and  must 
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not  prevent  the  forest  owner  from  practicing  reasonably  good  man- 
agement of  his  property.  These  include  such  matters  as  marking 
of  timber  to  be  taken,  kinds  of  tools  to  be  used,  method  of  transport- 
ing wood  and  other  materials  from  the  forest,  exclusion  of  grazing 
or  litter  raking  from  planted  areas  or  natural  reproduction  areas  or 
areas  reserved  for  game,  time  of  use  (season,  days  of  the  week,  time 
of  day),  and  restrictions  on  sale  or  disposal  of  the  product  (76). 

Beyond  such  general  regulation  are  the  provisions  for  defining 
and  limiting  the  extent  or  character  of  the  rights.  This  is  usually 
done  by  voluntary  agreement  of  both  parties,  but  may  be  required  by 
the  proper  authorities  under  certain  conditions.  A  right  may  be 
converted,  which  means  that  the  kind  of  product  to  which  the  user 
is  entitled  may  be  changed.  Examples  are  a  change  from  faggot 
wood  to  split  firewood ;  or  from  hardwood  to  softwood  logs,  in  order 
to  enable  the  owner  to  change  the  composition  of  his  forest.  Trans- 
fer1 of  rights  takes  place  when  a  right  to  use  an  entire  forest  is  made 
applicable  to  some  definite  part  of  it,  freeing  the  remainder;  or  when 
a  right  to  use  one  part  is  transferred  to  another  part  of  the  forest. 
Fixation  of  rights  is  the  change  from  an  indefinite  right,  such  as 
most  of  those  originating  by  prescription,  to  one  in  which  the  kind 
and  quantity  of  material  to  be  taken  are  definitely  specified.  Eights 
may  be  curtailed  temporarily  in  order  to  allow  the  forest  to  recover 
from  a  natural  catastrophe  such  as  a  fire  or  a  heavy  windfall,  when 
full  exercise  of  the  right  would  tend  to  destroy  the  forest  or  reduce 
its  productive  capacity.  Where  curtailment  of  use  is  necessitated  by 
some  fault  of  the  owner,  such  as  overcutting,  he  is  required  to  forego 
his  own  use  of  the  forest  entirely  (except  insofar  as  may  be  necessary 
for  administrative  use)  before  curtailing  the  use  by  the  right  holder, 
and  must  indemnify  the  latter  for  any  reduction  of  his  right.  If  the 
proprietor  is  not  at  fault  and  the  right  is  indefinite  as  to  quantity, 
both  share  the  reduction  proportionately  and  no  indemnity  is  re- 
quired (76).  If  the  right  calls  for  a  definite  quantity  of  product  it 
takes  preference  over  use  by  the  owner.  In  the  Palatinate,  rights  to 
timber  and  firewood  in  the  State  forests  may  be  curtailed  temporar- 
ily if  thev  cannot  be  met  with  one-half  of  the  yield  of  ordinary  cut- 
tings (28). 

Wherever  it  can  be  done  without  undue  hardship  to  the  user,  ex- 
tinction of  forest-use  rights  is  almost  always  to  be  preferred  to  their 
regulation.  This  may  be  done  voluntarily  by  mutual  agreement  of 
the  forest  owner  and  the  user,  as  provided  by  the  Bavarian  law.  It 
has  not  been  an  effective  way  to  get  rid  of  the  rights  in  the  Bavarian 
forests,  because  many  of  the  users  were  unwilling  to  surrender  their 
rights  and  they  could  not  be  compelled  to  do  so.  Most  States  pro- 
vide for  compulsory  dissolution  of  forest  rights  upon  the  applica- 
tion of  the  owner.  In  some  States  either  the  owner  or  the  user  may 
initiate  the  action,  and  in  a  few  States  some  specified  public  author- 
ity may  take  the  initiative.  Compulsory  extinction  applies  in  case 
of  uses  harmful  to  the  forest  or  to  the  interests  of  the  owner  or  the 
public.  Action  by  public  authority  without  application  by  the  owner 
or  the  user  generally  applies  only  to  protection  forests,  as  in  Austria, 
or  to  cases  where  the  public  interest  is  threatened. 

In  Prussia,  extinction  of  rights  to  wood,  pasture,  litter,  mast,  grass, 
resin,  or  turf  is  compulsory  upon  application  of  either  party.    The 
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same  is  true  of  Saxony,  except  for  mast  and  turf  rights.  In  Wiirt- 
temberg,  rights  to  pasture,  litter,  or  grass  must  be  liquidated  if  either 
party  requests  it.  In  Baden,  wood  rights,  and  in  Hesse,  litter  rights, 
must  be  extinguished  if  the  forest  owner  so  requests.  Various  pro- 
visions for  compulsory  extinction  are  made  by  the  laws  of  the  other 
States.  Conditional  compulsory  extinction — depending  on  the  cir- 
cumstances of  each  case — is  provided  for  in  Baden,  for  products 
other  than  wood;  in  Brunswick  (upon  application  of  either  party), 
for  grazing  rights,  if  in  the  public  interest ;  in  Hesse,  if  such  action 
is  shown  to  be  of  public  benefit.  Hannover  has  the  same  law  as  the 
rest  of  Prussia,  except  that  it  must  be  shown  that  extinction  of  the 
right  is  good  public  policy  and  will  not  harm  agriculture.  In  Saxe- 
Meiningen,  rights  to  graze  cattle  and  goats  may  not  be  abolished  if 
the  user  shows  that  it  will  endanger  the  success  of  his  livestock  enter- 
prise. In  Schwarzburg-Rudolstadt  communal  cattle  grazing  in  S' ate 
forests  may  not  be  abolished  if  the  commune  has  no  pasture  land  of 
its  own.  Both  Bavaria  and  Mecklenburg  provide  only  for  voluntary 
extinction  of  rights  by  mutual  agreement,  and  the  same  method  ap- 
plies in  the  other  States  to  rights  not  specifically  covered  by  the  laws 
for  compulsory  liquidation  (28). 

It  is  usually  provided  that  rights  essential  for  the  continued 
existence  of  the  user  shall  be  excepted  from  the  compulsory  provi- 
sions of  the  laws.  Many  of  the  grazing  and  litter  rights  in  moun- 
tain areas  where  the  farms  are  small  and  marginal  or  nearly  so  are 
supposed  to  be  in  this  class.  There  is  considerable  question  as  to 
whether  such  rights  are  really  indispensable  for  the  peasant  economy, 
in  view  of  the  results  of  extinction  of  such  rights  in  Saxony,  Wiirt- 
temberg,  and  Baden.  There  is  also  some  difference  of  opinion  as  to 
the  wisdom  of  the  policy  of  attempting  to  keep  submarginal  agricul- 
ture alive  indefinitely.  It  is  agreed  that  such  a  policy  may  be  de- 
sirable during  the  transition  stage,  if  the  submarginal  farms  can  be 
expected  to  become  self-supporting  later  (76). 

Extinction  of  rights  always  involves  the  problem  of  compensa- 
tion. It  is  a  fundamental  principle  that  compensation  should  be  pro- 
vided; and  most  of  the  laws  go  into  considerable  detail  regarding 
the  method  of  compensation  and  the  methods  of  determining  the 
amount  of  compensation.  This  may  be  based  on  the  value  of  the 
right  to  the  user,  as  is  usually  the  case  when  the  forest  owner  applies 
for  extinction  of  the  right;  or  it  may  be  based  on  the  value  to  the 
owner,  at  the  owner's  option,  when  the  user  applies.  The  value  to 
the  owner  may  be  based  on  either  the  amount  of  income  that  he 
could  realize  from  the  products  delivered  to  the  user,  or  the  benefit 
to  him  in  the  way  of  reduced  operating  costs  or  reduced  damage 
to  the  forest.  The  average  annual  value  is  then  capitalized  at  a  speci- 
fied rate  to  establish  the  amount  of  compensation. 

Compensation  may  take  the  form  of  land,  forest  products  or  sub- 
stitute materials,  or  cash,  either  in  a  lump  sum  or  as  an  annual 
rental. 

In  the  early  part  of  the  nineteenth  century  the  laissez-faire  philos- 
ophy and  the  theory  that  government  should  not  engage  in  economic 
enterprises  were  at  the  height  of  their  popularity  at  the  same  time 
that  freeing  of  the  serfs  (especially  in  northern  Germany)  and 
agrarian  reforms  were  bringing  about  a  wider  distribution  of  land 
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ownership.  These  circumstances,  coupled  with  the  shortage  of  cash 
and  the  fact  that  the  peasants  wanted  land,  led  to  the  granting  of 
land  in  compensation  for  forest  rights. 

Under  certain  conditions  compensation  in  land  may  be  socially 
desirable.  This  was  the  case  in  parts  of  northern  Germany,  espe- 
cially in  Prussia,  where  considerable  areas  of  land  suitable  for  agri- 
culture were  turned  over  to  the  peasant  users  {28).  As  a  result, 
there  was  a  better  distribution  of  land  ownership  and  the  recipients 
got  permanent  possession  of  real  estate  which  tended  to  increase  in 
value  and  which,  added  to  their  existing  holdings,  helped  to  make 
them  economically  independent  (76) .  Grants  of  absolute  forest  land, 
not  suitable  for  agriculture,  are  less  desirable.  Much  of  such  land, 
was  also  given  to  users  in  Prussia.  A  great  deal  of  it,  after  attempts 
at  agricultural  use  had  failed,  has  been  bought  back  and  afforested  by 
the  State.  It  has  been  stated  that  one  full  tree  generation  will  be  re- 
quired to  restore  this  land  to  good  condition  for  timber  growing  and 
150  years  to  make  it  as  productive  as  it  was  before  clearing  (66) .  The 
same  thing  happened  in  Wiirttemberg,  and  Bavaria  also  gave  large 
areas  of  State  forest  in  exchange  for  forest  rights  in  the  early  part 
of  the  nineteenth  century;  much  of  this  was  promptly  devastated 
(2,28). 

It  is  difficult  to  give  the  user  sufficient  suitably  located  land  for 
him  to  manage  it  on  a  permanently  productive  basis  without  upset- 
ting management  plans,  increasing  overhead  costs,  and  generally 
crippling  the  forest  that  remains  to  the  owner  (76).  It  is  not  easy 
to  give  forest  land  even  to  a  group  of  users  or  to  a  commune,  as  com- 
pensation for  rights  to  definite  species  or  to  large-sized  timber,  be- 
cause it  is  difficult  to  split  off  a  compact  area  with  the  balanced  com- 
position and  age-class  structure  that  would  be  necessary  to  insure 
permanent  supplies  of  the  required  products  (28).  It  is  considered 
bad  policy  to  compensate  grazing  or  litter  rights  with  forest  land, 
because  an  area  out  of  all  proportion  to  the  value  of  the  rights  would 
be  required  to  supply  the  necessary  forage  or  litter  without  ruining 
the  forest  (28). 

Payment  in  kind,  i.  e.,  in  forest  products  or  substitute  materials,  is 
really  only  a  conversion  of  the  right  into  another  form.  It  has  been 
used  in  only  a  few  States,  including  Saxony,  Anhalt,  and  Brunswick 
(76).  The  Brunswick  law  of  1842  provided  for  paying  an  annual 
rental  in  wood  where  granting  of  land  was  considered  contrary  to 
the  public  interest  (21). 

Payment  in  money  is  the  simplest  method  of  compensation.  It 
avoids  splitting  up  the  forests  into  small  parcels,  which  is  always 
bad  from  the  standpoint  of  sustained-yield  management,  and  leaves 
the  recipient  free  to  do  as  he  pleases  with  his  compensation.  This 
may  be  to  his  disadvantage,  as  he  may  spend  it  for  current  purposes 
instead  of  investing  it  to  improve  his  farm  or  to  provide  future  sup- 
plies of  fodder,  bedding,  fuel,  or  other  materials  that  he  got  under 
his  right  of  use.  Moreover,  the  value  of  money  tends  to  shrink  over 
long  periods,  so  after  a  time  the  cash  income  may  not  be  sufficient 
to  buy  the  equivalent  of  the  material  obtained  under  the  right.  An- 
other disadvantage  of  money  payments  over  grants  of  land  is  that 
the  user  loses  the  opportunity  to  make  a  wage  working  the  land  (28) . 
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Rights  of  user  may  expire  as  a  result  of  agreement  of  both  parties ; 
through  prescription  or  failure  to  exercise  them  for  a  specified  term 
of  years  (the  reverse  of  acquiring  rights  by  prescription)  ;  through 
extinction  of  the  dominant  or  the  servient  property;  or  through  ex- 
piration of  the  term  in  case  of  rights  with  a  time  limit.  If  the  forest 
is  destroyed  or  seriously  depleted,  rights  may  be  suspended  until  it 
is  restored  without  the  risk  of  losing  them  through  prescription  (2). 

EFFECT  OF  RIGHTS  ON  THE  FORESTS  AND  FOREST  MANAGEMENT 

As  has  been  stated,  rights  of  user  in  the  forests  were  harmless 
under  the  primitive  social  and  economic  conditions  that  prevailed  in 
the  early  part  of  the  Middle  Ages.  They  were  useful  in  inducing 
settlement  and  developing  agriculture  and  industry.  They  were  in- 
dispensable for  the  settlers  and  avoided  the  subdivision  of  forests 
into  small  parcels  which  would  have  resulted  if  the  settlers  had  been 
given  ownership  of  the  land.  Use  of  the  pasture  and  mast  did  not 
harm  the  forest  as  long  as  settlement  was  sparse  and  the  flocks  and 
herds  few.  The  landed  proprietors  could  not  use  these  materials 
themselves,  but  generally  got  some  benefit  through  sharing  in  the 
cattle,  sheep,  or  swine  that  were  pastured  in  the  forests.  As  soon  as 
society  passed  beyond  the  primitive  stage,  most  kinds  of  rights  began 
to  damage  the  forests  and  cause  friction  among  the  users  and  between 
the  users  and  the  owners.  By  the  time  increasing  population  and  in- 
dustry and  shrinkage  of  forest  area  had  made  some  form  of  rational 
forest  management  imperative,  the  effect  of  most  rights  was  always 
bad.  The  wretched  condition  of  the  German  State  forests  in  the 
eighteenth  century  was  due  mainly  to  the  exercise  of  forest  rights, 
although  this  was  not  as  serious  a  matter  then  as  it  would  be  now 
because  the  needs  for  forest  products  were  much  less  than  now  and 
their  values  were  correspondingly  lower.    Endres  says  (£5,  p.  537)  : 

The  existence  of  forest  rights  restricts  silviculture,  especially  regeneration, 
interferes  with  cutting  operations,  depletes  the  fertility  of  the  forest  soil 
directly  and  indirectly,  and  makes  rationalization  of  forest  management  im- 
possible. 

He  also  states  that  rights  tend  to  demoralize  the  users,  by  making 
them  lose  their  sense  of  social  responsibility  and  encouraging  a  feel- 
ing of  hostility  toward  the  State  and  other  forest-land  owners. 

Fortunately,  many  rights  had  lost  their  early  importance  by 
the  middle  of  the  nineteenth  century.  Had  this  not  been  the  case, 
it  might  have  been  much  more  difficult  to  get  the  legislation  pro- 
viding for  their  regulation  and  abolition.  The  extension  of  conifers 
in  place  of  broadleaf  forests  had  reduced  or  extinguished  the  value 
of  some  grazing  rights  automatically,  owing  to  the  lack  of  forage 
plants  under  dense  conifer  stands  (67,  76).  Changes  in  agricultural 
practices,  beginning  around  the  middle  of  the  eighteenth  century, 
caused  a  considerable  shift  in  the  value  of  grazing  and  litter  rights 
in  most  parts  of  Germany.  Previously,  the  three-field  system  of 
agriculture  was  practically  universal.  Under  this  system  each 
farmer  raised  a  winter  crop  (rye),  a  summer  crop  (oats),  and  left 
one  field  fallow,  which  was  used  as  a  common  pasture.  In  some 
places  (Frankfort-on-the-Main,  for  instance)  every  field  was  re- 
quired by  law  to  be  left  fallow  and  open  to  common  grazing  every 
third  year  (%1).  These  fields,  however,  were  not  sufficient  to  pas- 
ture the  stock  during  the  entire  crop  season,  so  other  pasture  was 
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necessary.  This  meant  forest  pasture.  At  that  time  there  were 
very  few  large  forests  that  were  not  grazed. 

The  situation  was  entirely  changed  in  the  eighteenth  century. 
Perhaps  the  main  factor  responsible  for  this  was  the  introduction 
of  the  potato  from  America.  Potatoes  were  introduced  into  Frank- 
fort and  Vienna  in  1588  as  botanical  curiosities.  They  began  to 
be  grown  as  field  crops  between  1710  and  1740.  Frederick  the 
Great  made  potato  culture  compulsory  in  Pomerania  and  Silesia, 
although  they  had  to  be  grown  under  military  guard  in  Silesia 
in  1763  (21).  The  three-field  system  was  largely  abandoned,  rota- 
tion of  crops  was  introduced,  clover  began  to  be  grown  and  meadows 
to  be  handled  more  rationally,  and  cattle  were  fed  in  their  stalls 
during  the  summer.  Woods  pasture  was  no  longer  necessary  in 
most  parts  of  the  country,  although  it  still  persisted  in  the  mountain 
areas  and  is  still  an  important  feature  of  agricultural  economy  in 
those  areas. 

The  same  changes  that  reduced  the  importance  of  grazing  rights 
caused  a  great  increase  in  the  demand  for  forest  litter.  Rights  to 
use  forest  litter  for  bedding  and  compost  were  not  a  serious  prob- 
lem, except  locally,  before  the  eighteenth  century  (28).  Latter 
raking  was  practiced  in  the  grape-,  hop-,  and  tobacco-growing  dis- 
tricts as  early  as  the  sixteenth  century,  and  in  some  places  con- 
siderably earlier.  In  most  regions,  however,  the  farmers  raised 
enough  straw  for  winter  bedding,  and  their  stock  did  not  require 
bedding  during  the  summer  pasture  season.  Increase  in  number 
of  cattle  and  introduction  of  stall-feeding  during  the  summer 
greatly  increased  the  need  for  litter,  and  introduction  of  root  crops 
such  as  potatoes  and  sugar  beets  reduced  the  supply  of  straw,  so 
the  farmers  had  to  fall  back  on  the  forests  for  their  bedding  mate- 
rial. Most  of  the  litter  rights  originated  later  than  the  timber  and 
grazing  rights;  generally  they  were  gained  through  prescription. 

The  gain  to  the  forest  through  decreasing  demand  for  grazing 
rights  was  more  than  offset  by  the  increased  use  of  litter.  This 
use  impoverished  the  soil  so  severely  that  in  many  places  it  was 
no  longer  suitable  for  growing  hardwoods,  and  the  less  exacting 
conifers  had  to  be  substituted  for  them.  In  the  words  of  one  writer, 
the  effect  of  litter  raking  was  "wahrhaft  devastierlich"  (truly  devas- 
tating)  (33).     Danckelmann  says  (21): 

The  increase  of  foodstuffs  through  potato  growing  and  the  freedom  of 
land  ownership  were  a  benefit  for  land  and  people  and  the  most  powerful 
lever  for  economic  progress,  but  were  in  many  instances  a  plague  for  the 
forest. 

Recognition  of  the  bad  effects  of  litter  raking  on  the  forest  led 
to  the  imposition  of  restrictions  in  the  Nuremberg  forests  in  1738 
(21).  Nevertheless,  the  practice  continued  there  until  the  broad- 
leaf  species,  originally  dominant,  virtually  disappeared  and  were 
replaced  by  pure  stands  of  pine  (44)- 

It  is  now  generally  recognized  that  raking  of  litter  is  practically 
always  harmful  to  the  forest  (76),  and  that  other  materials  such 
as  peat  moss  are  better  for  bedding  and  compost.  Most  States 
have  provided  for  the  compulsory  extinction  of  litter  rights  except 
in  cases  where  these  are  considered  indispensable  for  the  farm 
economy,  as  is  the  case  in  many  districts  of  small  marginal  or 
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submarginal  farms.    The  State  forests  have  been  fairly  well  freed 
from  such  rights,  except  in  Bavaria. 

The  effect  of  litter  rights  in  Bavaria  is  appraised  as  follows  by 
four  we]l-known  Bavarian  foresters : 

A  silvicultural  evil  of  the  worst  kind  is  the  encumbrance  of  the  Bavarian 
forests  with  forest  rights  and  privileges ;  above  all,  rights  to  use  litter,  pas- 
ture, and  stumps.  The  harmful  effect  of  litter  removal  in  the  Bavarian 
State  forests  I  estimate  at  about  8,000,000  reichsmarks  a  year,  mainly  through 
depletion  of  soil  fertility.  That  results  in  a  20-percent  decrease  in  the  con- 
tribution of  our  State  forest  to  the  national  economy.  *  *  *  It  is  a  dis- 
grace that  Bavaria  is  the  only  State  in  Germany  which  has  not  succeeded 
in  abolishing  this  evil.  It  is  to  be  hoped  that  the  present  government  will 
make  as  great  a  change  in  this  respect  as  it  has  in  other  fields  of  forestry  (61). 

Further,  there  is  serious  economic  loss  and  a  great  amount  of  administra- 
tive work  involved  in  the  forest  rights  with  which  the  Bavarian  State  forests 
are  encumbered.  The  yield  of  many  sites  decreases  from  decade  to  decade 
as  a  result  of  excessive  rights  to  use  the  ground  litter.  Every  year  thousands 
of  good  timber  trees  have  to  be  cut  for  firewood  because  ancient,  now  senseless 
rights  require  it.  And  at  the  same  time  we  have  to  import  ^industrial  timber 
and  have  a  surplus  of  firewood  (4?-). 

Timber  production  is  considerably  hindered  by  the  extensive  forest  rights, 
especially  the  litter  and  grazing  rights,  which  are  an  encumbrance  on  a  large 
part  of  the  State  forests  and  many  that  do  not  belong  to  the  State  (48). 

The  present  management  [of  the  Spessart  region]  is  greatly  influenced, 
and  not  favorably,  by  the  forest  rights  which  had  to  be  granted  to  the  people 
300  to  400  years  ago  and  which  up  to  now  have  not  been  abolished.  Espe- 
cially the  removal  of  more  than  100,000  steres  of  litter  a  year  injures  the 
forest  and  interferes  with  its  management  the  most  seriously,  now  as  in 
the  past  (5If). 

In  other  States  where  litter  rights  still  remain  they  are  usually 
regulated  so  as  not  to  interfere  too  much  with  forest  production. 
In  some  States,  for  instance,  raking  of  litter  is  not  allowed  on 
especially  poor  sites,  on  areas  of  reproduction  or  young  growth, 
or  on  areas  recently  thinned  or  those  to  be  cut  in  the  near  future 
(21).  The  cutting  of  green  twigs  from  standing  trees  for  use  as 
bedding  is  generally  harmful,  but  is  considered  indispensable  for 
many  small  farms  in  the  mountains  of  central  and  southern 
Germany. 

Most  authorities  regard  use  of  the  oak  and  beech  mast  by  swine 
as  beneficial  to  the  forest.  The  swine  destroy  mice  and  the  larvae 
and  pupae  of  many  noxious  insects,  and  stir  up  the  ground  and 
thus  prepare  it  for  natural  reproduction  (21,  28,  76) .  This  was  one 
of  the  earliest  uses  of  the  forests  to  have  a  value.  During  the  Middle 
Ages  and  long  afterward,  the  mast  crop  was  the  most  valuable 
product  of  the  oak  and  beech  forests.  The  early  regulations  and 
ordinances  almost  always  provided  for  preservation  of  the  mast- 
bearing  oaks  and  beeches.  Old  German  agriculture  was  in  con- 
siderable degree  dependent  on  use  of  the  mast,  but  this  lost  much 
of  its  importance  as  land  was  cleared,  as  conifers  were  substituted 
for  broadleaf  forests,  and  particularly  as  potato  growing  became 

§eneral.    Danckelmann  say's  (21,  v.  2,  p.  231)  :  "Die  Kartoffel  hat  das 
chwein  aus  dem  Walde  entfernt"     (The  potato  has  removed  the 
swine  from  the  forest). 

It  is  a  general  rule  that  rights  may  not  be  exercised  in  such  a  man- 
ner as  to  jeopardize  the  existence  of  the  forest  or  prevent  sustained- 
yield  management.  The  users  may  not  prevent  such  changes  in  the 
silvicultural  methods  or  in  the  species  composing  the  forest  as  may 
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be  dictated  by  soil  and  climatic  conditions  in  order  to  prevent  de- 
struction or  serious  deterioration  of  the  forest  (2.  21,  28).  If  such, 
changes  in  practice  result  in  abridgement  of  the  right,  the  proprietor 
may  be  required  to  furnish  some  other  product  agreeable  to  the  user 
or  to  pay  a  money  indemnity  (#4).  The  Prussian  agrarian  edict  of 
1811  provided  that  rights  of  use — grazing,  for  example — must  not 
stand  in  the  way  of  the  major  objective  of  forest  land,  that  is,  the 
production  of  timber  (21). 

The  user  may.  however,  prevent  an-  owner  from  changing  the 
species  or  adopting  a  different  system  of  management  merely  be- 
cause of  a  desire  to  improve  the  forest  so  as  to  get  a  larger  income 
from  it.  if  this  will  curtail  the  value  of  the  right.  He  may  prevent 
the  owner  from  clearing  the  forest  in  order  to  put  the  land  to  some 
other  use  (2).  He  can  also  hinder  effective  organization  of  cutting 
operations  and  administrative  and  protective  measures.  The  time 
and  method  of  exercising  rights  may  upset  plans  of  administration, 
and  the  presence  of  many  users  in  the  forests  increases  the  fire 
danger.  Efforts  of  the  users  to  expand  their  rights  to  the  limit  fre- 
quently cause  friction  and  hard  feeling,  and  sometimes  lead  to  costly 
and  annoying  lawsuits  (2.  76) . 

Different  kinds  of  rights  naturally  affect  forest  management  in 
different  ways.  Rights  to  building  timber  may  be  particularly 
obnoxious  to  the  forest  owner  because  the  quantity  to  be  taken  and 
the  time  when  it  will  be  taken  depend  more  or  less  on  accident,  there- 
fore cannot  be  planned  for  ill  advance.  The  user  tends  to  use  wood 
wastefully  because  he  gets  it  cheaply.  Unless  controlled  strictly 
(as  is  provided  by  the  laws  of  some  States)  he  is  likely  to  take  better 
grades  of  timber  and  larger  sizes  than  are  necessary  for  the  pur- 
pose, and  to  use  wood  where  stone,  concrete,  or  steel  would  serve  the 
purpose  better  in  the  long  run  (28).  Formerly  the  users  could 
select  and  cut  their  own  trees.  This  led  to  careless  and  wasteful  cut- 
ting and  damage  to  the  forest,  for  there  was  no  incentive  to  observe 
cutting  regulations.  Xov  the  trees  to  be  taken  are  marked  by  the 
forester  representing  the  owner,  and  are  usually  cut  by  the  owner's 
employees,  who  know  that  they  will  be  discharged  if  they  do  not 
obey  the  cutting  rules  (2.  21). 

Firewood  rights  of  various  sorts  may  also  hinder  good  manage- 
ment, although  with  proper  regulation  they  should  not  be  particu- 
larly harmful  if  not  too  numerous.  In  some  cases  they  may  re- 
quire so  much  wood  that  timber  suitable  for  higher  uses  has  to  be 
cut  into  firewood  (28).  There  have  been  cases  where  users  have 
prevented  good  management  by  insisting  on  getting  a  particular 
kind  of  wood  to  which  their  rights  entitled  them.  An  instance  is 
the  commune  of  Sindelfingen  in  TVurttemberg,  where  the  users'  in- 
sistence on  beech  firewood  made  it  necessary  to  manage  the  forest 
primarily  for  beech,  and  to  cut  into  firewood  all  the  timber  that 
was  produced  (^1) .  Rights  to  firewood  in  the  northern  part  of  the 
Spessart  prevent  thinning  conifer  stands  under  30  years  old  and 
hardwoods  under  60.  unless  all  of  the  wood  cut  in  thinnings  is  turned 
over  to  the  right-holders.  This  makes  orderly  management  almost 
impossible  (60.  62).  Although  spruce  is  needed  in  mixture  with  the 
pine  forest,  it  is  too  badly  suppressed  to  recover  unless  the  pine  is 
thinned  long  before  its  thirtieth  year    (GO).     The  Prussian  courts 
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have  given  conflicting  decisions  on  the  question  whether  an  owner 
may  thin  his  forests  in  spite  of  existing  rights  to  deadwood,  and 
thus  utilize  the  trees  before  they  die  (21 ) . 

The  user  cannot  compel  the  owner  to  plant  a  particular  species,  or 
do  it  himself,  but  the  owner  must  not  interfere  with  the  growth  of 
any  species  called  for  by  the  right  if  these  come  in  naturally.  If 
he  changes  from  natural  reproduction  to  planting,  he  must  include 
as  many  trees  of  these  species  as  would  have  come  in  naturally  (2). 
The  Prussian  law  provides  that  upon  demand  of  the  user,  the  owner 
may  be  required  to  adopt  and  follow  a  management  plan  that  will 
insure  continuous  production  of  the  timber  covered  by  the  right 

The  gathering  of  faggots  of  small  deadwood  does  no  material 
harm  in  stands  where  the  soil  conditions  are  favorable.  In  pure  pine 
stands  on  dry,  sandy  sites,  modern  methods  of  management  call  for 
leaving  the  dead  twigs  and  branches  to  decay  and  thereby  to  improve 
the  soil  (Barenthoren  system).  Gathering  of  faggots  prevents  this 
in  many  pine  forests  of  Bavaria  (60).  The  value  of  faggots  is  so 
low  in  proportion  to  the  labor  required  to  gather  them  that  in  some 
localities  few  people  avail  themselves  of  faggot  rights  in  times  of 
normal  employment.  In  some  districts  of  Bavaria  practically  the 
only  people  who  gather  faggots  in  normal  times  are  the  railroad 
workers  who  have  1  day  off  every  week,  with  nothing  else  to  do  (60). 
Where  wages  that  can  be  earned  in  other  work  are  very  low,  or  when 
there  is  no  other  work,  the  right-holders  can  afford  to  gather  faggots. 
In  such  cases  it  may  be  a  socially  desirable  use,  except  on  poor  sites 
where  the  decaying  twigs  are  needed  to  protect  and  improve  the  soil. 

Grazing  rights  hindered  adoption  of  the  clear-cutting  methods 
that  Avere  favored  by  the  sixteenth  century  ordinances.  Clear  cut- 
ting necessitated  closing  the  cut-over  areas  to  grazing  until  the  new 
stand  was  established  and  beyond  danger  from  the  livestock,  but 
this  could  not  easily  be  done  where  grazing  rights  existed  (28). 
At  the  same  time,  owing  to  the  damage  to  reproduction,  these  rights 
were  especially  bad  for  forests  managed  under  the  selection  system 
and  also  for  coppice  managed  on  short  rotations  (2).  With  the 
beginning  of  forest  management,  owners  got  the  right  to  close  repro- 
duction areas  to  grazing.  Birch,  alder,  and  willow  coppice  could 
be  closed  for  12  years,  other  coppice  for  25  years,  conifer  forest  for 
30  years,  and  hardwood  high-forest  for  35  years  (21).  Now  they 
may  usually  limit  the  stock  to  be  grazed  in  selection  forests  to  a 
number  that  will  not  prevent  reproduction  (2).  In  many  parts 
of  Germany  the  proportion  of  the  area  of  an  encumbered  forest  that 
may  be  closed  to  grazing  is  restricted  by  law.  With  a  fairly  normal 
forest  this  does  not  affect  management,  but  it  may  be  a  hindrance 
where  the  age-class  structure  is  very  abnormal  (21).  The  grazier 
may  veto  a  reduction  of  the  rotation  where  this  will  increase  the 
area  from  which  stock  may  be  excluded.  He  may  also  veto  a  change 
from  hardwoods  to  spruce  and  fir,  because  this  will  reduce  the  quan- 
tity of  forage.  On  the  other  hand,  he  may  not  object  to  under- 
planting  of  birch  with  other  species  that  will  reduce  the  forage 
because  birch  was  not  native  in  many  parts  of  Germany  at  the  time 
when  most  of  the  grazing  rights  originated.  Rights  to  cut  leaf 
fodder  may  also  prevent  conversion  of  a  broadleaf  to  a  conifer 
forest,  or  of  a  coppice  to  a  broadleaf  high-forest  (2). 
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Where  several  kinds  of  stock  are  entitled  to  graze  on  the  same 
forest  the  order  of  grazing  is  regulated:  Cattle  and  horses  may- 
graze  first,  then  sheep,  and  goats  and  geese  last.  Where  the  rights 
to  graze  are  held  by  a  commune,  individual  owners  must  pool  their 
stock  under  a  qualified  herder  {21).  Danckelmann  admits  that  a 
moderate  stocking  with  cattle  is  no  more  a  hindrance  to  good  forest 
management  than  a  moderate  stocking  with  deer.  Even  at  the  time 
he  wrote,  some  50  years  ago,  many  farmers  had  come  to  realize  the 
advantage  of  stall-feeding  over  woods  pasture,  with  the  result  that 
a  considerable  part  of  the  area  still  subject  to  grazing  rights  in 
Wurttemberg  had  not  been  utilized  for  20  years  or  more. 

According  to  Endres  (28),  woods  pasture  is  not  good  for  the 
cattle,  for  they  can  graze  only  in  the  older  stands  where  the  forage 
is  poor  and  scanty.  Moreover,  with  woods  grazing  much  of  the 
manure  is  lost  which  would  be  available  for  the  fields  if  the  animals 
were  kept  in  the  stalls.  As  a  matter  of  fact,  grazing  in  the  alpine 
pastures  is  now  more  of  a  problem  in  Bavaria  than  grazing  in  the 
forests  proper. 

Some  rights  of  relatively  minor  importance  from  the  standpoint 
of  the  forest  are  generally  considered  to  be  fairly  harmless,  so  that 
it  is  immaterial  whether  they  are  abolished  or  not.  These  include 
rights  to  pick  berries  and  mushrooms,  rights-of-way  across  the  for- 
est, use  of  mast,  etc.  Some  writers  include  rights  to  pick  up  faggots 
in  this  category  (76).  According  to  Albert  (£),  even  these  minor 
rights  may  sometimes  be  embarrassing  to  the  forest  manager.  Mast 
rights,  for  instance,  require  that  mast-bearing  trees  (oak  and  beech) 
be  left  when  cutting  and  that  new  ones  be  introduced  in  sufficient 
numbers  to  insure  future  supplies.  Rights  to  extract  resin  or  to 
gather  hazelnuts  and  wild  fruits  may  require  that  the  species  which 
yield  these  products  be  maintained  in  the  forest. 

Danckelmann  thus  sums  up  the  benefits  and  the  disadvantages  of 
forest  rights  or  servitudes  (21,  v.  1,  p.  62)  : 

They  are  highly  advantageous  to  the  forest  owner  in  regions  of  abundant 
forests  but  thinly  populated,  especially  in  mountain  forests.  The  rights,  firmly 
attached  to  the  land  and  the  forest,  insure  the  presence  of  forest  workers 
required  for  forest  operations,  who  otherwise  would  not  be  there.  This  cir- 
cumstance frequently  led  to  the  contractual  establishment  of  forest  servitudes. 
It  remains  true  that  with  intensive  forestry  and  dense  population  these  servi- 
tudes are  generally  harmful  ^and  hamper  forest  management.  But  it  is  not 
true  that  all  forest  servitudes  or  that  servitudes  under  all  circumstances  are 
disadvantageous  to  the  forests. 

Albert  (2)  says  that  some  timber  rights  have  large  social  value 
through  sustaining  local  industries  and  agriculture  where  these  could 
not  exist  if  they  had  to  pay  commercial  prices  for  wood,  and 
through  giving  employment  to  people  who  otherwise  would  be  unem- 
ployed. Some  rights  benefit  the  users  chiefly  because  they  provide 
the  opportunity  for  earning  an  income  through  processing  the  raw 
forest  materials.  In  the  mountain  districts,  for  example,  grazing 
rights  which  enable  a  farm  population  to  exist  may  be  in  the  public 
interest  even  though  they  do  result  in  some  reduction  of  forest 
yields.  The  State  may  allow  certain  rights  to  continue,  for  social 
reasons.  Sometimes  it  may  get  back  more  in  taxes  from  the  farms 
whose  existence  is  made  possible  by  the  use  rights  than  it  loses  as 
a  consequence  of  the  rights.     According  to  Albert,  excessive  use  of 
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almost  any  kind  of  right  may  devastate  the  forest,  but  practically 
all,  except  perhaps  rights  to  sod,  can  be  regulated  so  as  to  do  no 
harm,  without  extinguishing  them. 

Weber  (76)  says  that  the  existence  of  forest  rights  made  forest 
management  difficult,  resulted  in  overgrazing  and  excessive  cutting 
and  in  culling  out  the  wanted  trees  in  such  a  way  as  to  diminish 
the  value  of  the  forest.  They  increased  costs  of  management  and 
protection.  They  delayed  the  adoption  of  better  methods  of  farming 
by  the  users  (such  as  use  of  fertilizers). 

Xot  only  was  short-sighted  exercise  of  use  rights  contrary  to  the 
interests  of  the  forest  owners,  but  it  frequently  depleted  the  forest 
to  such  an  extent  as  to  impair  the  value  of  the  rights  themselves 
for  later  generations  of  users.  Speaking  of  the  Nuremberg  forests, 
Jegel  (44,  V-  529)  says: 

Since  the  beginning  of  the  Bavarian  period  (1806)  the  right  holders  have 
been  paying  the  penalty  for  the  sins  of  their  foolish  ancestors. 

Fernow  (29,  p.  301},),  discussing  the  history  of  rights  in  the 
German  forests  and  their  lessons  for  North  America,  said: 

The  present  century  [the  19th]  has  been  occupied  with  the  difficult  labor  of 
relieving  this  state  of  things  and  making  equitable  arrangements  by  which  the 
forests  become  unencumbered  and  the  beneficiaries  properly  satisfied  by  cession 
of  land  or  a  money  equivalent.  This  *  *  *  is  especially  interesting  to  us, 
as  a  tendency,  nay  the  practice,  exists  of  granting  such  right  to  the  public  tim- 
ber to  the  settlers  in  the  western  states,  which  by  and  by  will  be  just  as  difficult 
to  eradicate  when  rational  forest  management  is  to  be  inaugurated. 

EXAMPLES  OF  FOREST  RIGHTS  IN  GERMANY 

Several  examples  may  be  cited  to  show  the  way  in  which  forest 
rights  have  affected  or  still  affect  German  forests : 

THE  PRESSATH  DISTRICT  IN   THE  TJTPEK  PALATINATE,   BAVARIA    (57) 

The  Pressath  district  was  settled  by  Germans  during  the  tenth 
century,  after  the  feudal  system  was  well  developed.  The  nobles 
and  the  churches  and  monasteries  owned  practically  all  of  the  land, 
but  allowed  the  settlers,  most  of  whom  were  serfs,  to  pasture  their 
cattle  in  and  take  timber  and  firewood  from  the  forests.  Originally, 
these  privileges  were  revocable  at  the  will  of  the  landlords,  and  were 
usually  paid  for  by  services  or  by  a  small  rental  in  goods  or  money. 

By  1400,  most  of  the  nobles  had  passed  out  of  the  picture  and  the 
bulk  of  the  land  was  held  by  the  churches  and  monasteries.  Some 
peasants  had  acquired  land  of  their  own,  and  the  services  rendered  or 
the  rental  paid  by  many  of  the  others  had  been  reduced  to  nominal 
amounts.  Iron  mines  and  foundries  were  established  during  the 
fourteenth  and  fifteenth  centuries,  and  were  granted  rights  to  cut 
timber  for  the  mines  and  furnaces.  Toward  the  end  of  the  fifteenth 
century  and  during  the  sixteenth  century  many  of  the  use  privileges 
enjoyed  by  the  peasants  became  crystallized  into  legal  rights. 

By  the  end  of  the  sixteenth  century,  the  "official"  state  had  largely 
taken  the  place  of  the  feudal  state,  and  the  mercantilist  philosophy 
and  money  economy  had  begun  to  replace  the  feudal  economy.  The 
lands  of  the  churches  and  monasteries  were  secularized — taken  over 
by  the  state — in  the  sixteenth  century.  The  peasants,  who  had  been 
more  or  less  taken  care  of  and  protected  by  their  landlords,  now  lost 
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those  advantages  and  had  to  look  out  for  themselves.  They  had  to 
bear  most  of  the  tax  burdens,  and  were  much  worse  off  than  they 
had  been  previously.  All  that  remained  to  offset  their  contributions 
in  money  and  services  were  their  rights  to  use  the  forests.  They 
resisted  stubbornly  any  attempts  to  curtail  these  rights  and  sought 
by  every  means  to  extend  them  and  establish  them  on  a  firm  legal 
basis.  The  rulers,  on  the  other  hand,  wished  to  increase  their  income 
from  the  forests  and  to  prevent  depletion  of  the  timber  resources, 
so  tried  to  curtail  the  existing  privileges  and  rights  and  prevent  the 
establishment  of  new  ones. 

The  first  forest  ordinance  applicable  to  this  forest,  in  1540,  allowed 
the  local  inhabitants  to  take  firewood  and  other  timber  for  their 
own  use  only,  on  payment  of  a  small  fee.  The  ordinance  of  1565 
attempted  to  restrict  the  existing  rights,  but  allowed  the  peasants 
to  purchase  wood  at  low  prices.  It  also  limited  the  number  of  sheep 
that  each  farmer  could  pasture  in  the  State  forests,  and  provided  for 
excluding  grazing  from  reproduction  areas.  There  was  some  restric- 
tion of  litter  raking,  but  this  was  not  yet  very  important  and  was  a 
privilege  rather  than  a  legally  established  right.  This  ordinance 
recognized  prescriptive  rights  to  free  use  or  to  get  timber  at  a 
nominal  price,  based  on  long-continued  use.  It  also  recognized  an- 
other class  of  preference  rights  to  buy  timber,  not  necessarily  at 
reduced  prices.  Owing  to  the  fact  that  timber  was  a  marketable 
commodity  and  forage  and  litter  were  not,  the  ordinance  attempted 
to  regulate  timber  uses  much  more  strictly  than  the  other  uses.  The 
reaction  to  this  strict  regulation  was  a  feeling  of  hostility  toward  the 
forest  on  the  part  of  the  peasants,  who  sought  to  circumvent  the 
restrictions  in  every  possible  way.     This  feeling  still  persists. 

During  the  sixteenth  century  perpetual  rights  to  get  timber  free 
or  at  low  prices  were  granted  to  the  mining  industries,  in  order  to 
help  them  regain  their  former  prosperity.  Extensive  cutting  under 
all  of  these  rights,  coupled  with  excessive  grazing,  was  fast  destroy- 
ing the  forest  until  the  Thirty  Years'  War  (1618-48)  and  other  dis- 
turbances put  a  stop  to  mining,  reduced  the  population,  and  gave 
the  forests  a  rest.  After  the  war  most  of  the  old  rights,  which  had 
lapsed,  were  reestablished  in  order  to  encourage  resettlement.  Many 
new  rights  were  created,  both  in  the  domain  forests  and  in  those  of 
the  monasteries,  which  regained  much  of  their  land  during  the 
seventeenth  and  eighteenth  centuries.  Heavy  consumption  of  timber 
was  resumed,  and  the  fear  of  a  timber  famine  led  to  numerous  re- 
strictions designed  to  prevent  wasteful  use  of  wood.  For  example, 
it  was  required  that  the  lower  story  of  all  new  or  remodelled  build- 
ings be  built  of  masonry;  that  a  certain  proportion  of  the  firewood 
used  must  come  from  stumps ;  and  that  wood  must  not  be  left  out  of 
doors  where  it  would  decay. 

By  the  eighteenth  century  pasture  and  litter  rights  had  become 
a  serious  problem.  Pasture  rights  were  mostly  prescriptive  rights 
and  were  free,  except  for  a  few  communes  which  paid  low  fees. 
Litter  was  used  extensively  in  this  district  even  in  the  seventeenth 
century;  old  records  state  that  "the  forests  were  cleared  out  as 
though  swept  with  a  broom."  The  foresters  and  guards  seldom  got 
salaries,  but  depended  on  fees  and  contributions  from  the  users; 
the  more  wood,  forage,  or  litter  the  peasants  were  allowed  to  take, 
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the  larger  the  fees.  The  results  were  just  what  one  would  expect; 
the  users  got  about  what  they  wanted,  without  much  regard  for  the 
welfare  of  the  forest. 

At  the  beginning  of  the  nineteenth  century  the  monastery  prop- 
erty was  again  taken  over  by  the  State,  and  attempts  were  made  to 
regulate  and  define  all  of  the  rights,  and  extinguish  those  to  which 
the  users  could  not  prove  legal  title.  Here,  40  years  of  uninter- 
rupted use  without  objection  by  the  owner  was  assumed  to  give  a 
valid  title.  Those  who  could  prove  their  titles  were  allowed  to  get 
timber  upon  payment  of  three-fourths  of  the  forest  base  price,  to  be 
revised  every  10  years.  Many  of  the  users  resorted  to  lawsuits  to 
prevent  this  settlement.  Although  rights  to  use  forest  litter  could 
not  legally  be  gained  by  prescription,  those  who  had  exercised  such 
rights  without  objection  up  to  1805  were  allowed  to  continue  the  use 
as  a  privilege  rather  than  an  established  right.  The  reason  given  for 
this  decision  is  enlightening:  it  was  expedient,  in  order  to  save  the 
lives  of  the  forest  personnel. 

The  growth  of  industries  during  the  nineteenth  century  resulted 
in  a  heavy  drain  on  the  forest,  and  the  demand  for  litter  and  pasture 
reached  its  peak  around  1850.  Bitter  controversies  ensued  between 
the  foresters  and  the  farmers.  The  excessive  numbers  of  livestock — 
one  forester  called  them  Waldhyane  (forest  hyenas) — prevented  nat- 
ural reproduction  and  even  destroyed  forest  plantations.  Some  of 
the  communal  forests  had  been  destroyed  in  supplying  timber  for  the 
mines  and  iron  foundries;  the  communes  now  insisted  on  (and  got) 
rights  to  use  the  State  forests.  Many  users  took  more  than  they 
were  entitled  to  and  violated  all  of  the  forest  regulations,  but  the 
courts  would  not  punish  them  severely  and  the  forest  officers  were 
powerless.  Inefficient  and  careless  agricultural  practices  led  to  espe- 
cially heavy  demands  for  forest  litter. 

After  adoption  of  the  Bavarian  forest  law  in  1852,  a  start  was 
made  toward  liquidating  the  forest  rights,  but  as  this  had  to  be  done 
by  mutual  agreement  it  was  a  slow  process.  In  1928  the  12,000  acres 
m  the  Pressath  State  forest  were  still  encumbered  with  21  rights  to 
building  timber,  200  rights  to  firewood,  131  litter  rights,  and  22  graz- 
ing rights.  The  peasants  who  still  held  rights  were  taking  the  same 
amount  of  litter  that  was  allotted  to  them  in  1663,  and  were  building 
their  houses  and  barns  in  the  same  old-fashioned  way  and  the  same 
size  as  their  ancestors  had  done  for  many  generations,  because  if 
they  changed  they  would  lose  part  or  all  of  their  timber  rights. 
There  is  considerable  question  as  to  whether  such  timber  rights  are 
really  of  advantage  to  the  users,  for  the  antiquated  building  styles  of 
300  years  ago  are  not  up  to  modern  standards  of  sanitation.  In  some 
cases,  faulty  buildings  are  responsible  for  the  poor  condition  of  the 
cattle.  Moreover,  building  with  free  timber  may  sometimes  cost  the 
farmer  more  than  more  efficient  building  with  other  materials.  It  is 
also  stated  that  such  rights  have  a  bad  social  effect,  in  allowing  cer- 
tain individuals  to  get  favors  which  are  denied  to  the  other  members 
of  the  community.  In  localities  that  were  heavily  burdened  with 
grazing  rights,  fir  or  beech  could  not  reproduce  and  the  desirable 
mixed  stands  have  been  replaced  with  pure  stands  of  spruce,  which  is 
not  especially  suited  to  the  site  and  rots  at  an  early  age. 
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THE  THARANDT  FOREST   IN    SAXONY    (50) 

The  most  important  servitudes  in  the  Tharandt  forest  in  Saxony 
were  rights  to  gather  litter  and  faggots.  During  the  Middle  Ages  all 
of  the  inhabitants  were  allowed  to  gather  faggots  in  the  royal  forests, 
one  of  which  was  the  Tharandt  forest.  These  privileges  were  re- 
garded by  the  rulers  and  by  the  State  as  favors  rather  than  as  estab- 
lished rights.  In  the  eighteenth  century  the  granting  of  these  favors 
was  a  perquisite  of  the  poorly  paid  foresters,  who  charged  a  small 
fee.  Large  numbers  of  miners  employed  in  the  Freiberg  mines  set- 
tled in  the  forest  villages  in  order  to  get  free  fuel.  The  demand 
increased  until  the  users  were  taking  200,000  to  300,000  cubic  feet  of 
wood  a  year,  which  was  bad  for  the  forest  and  was  not  economical  for 
the  users,  owing  to  the  long  time  required  to  find  enough  wood. 

The  first  restrictions  were  imposed  in  1790,  when  gathering  of 
faggots  was  limited  to  specified  days  of  the  week  and  to  7  or  8  months 
in  the  year.  After  1818  users  were  required  to  have  permits,  which 
were  issued  free  to  those  who  had  enjoyed  the  rights  prior  to  1813 ; 
new  settlers  had  to  pay  for  permits.  In  1830,  permits  were  issued 
to  1,231  households  in  21  villages  near  the  forest,  which  has  an  area 
of  about  15,000  acres.  In  1836  faggot  permits  were  restricted  to  poor 
persons,  for  their  own  use  exclusively,  and  only  one  member  of  a 
family  was  allowed  to  gather  faggots  at  one  time.  Only  dry  wood 
lying  on  the  ground  or  dry  limbs  within  reach  of  the  ground  could  be 
taken.  This  did  not  include  windfalls  and  trees  broken  by  snow  or 
ice.  Permittees  were  not  allowed  to  carry  an  axe,  saw,  or  other  cut- 
ting tool  or  an  animal-drawn  vehicle  into  the  forest.  They  were 
permitted  to  take  out  only  as  much  as  they  could  carry  in  baskets  or 
on  hand-sleds  or  pushcarts. 

Originally,  all  inhabitants  in  and  near  the  forest  were  allowed  to 
rake  litter,  with  little  restriction  up  to  the  end  of  the  eighteenth 
century.  The  population  and  the  number  of  cattle  increased  to  such 
an  extent  that  the  use  of  forage  and  litter  was  endangering  the  exist- 
ence of  the  forest,  until  a  decree  was  issued  in  1813  declaring  that  the 
primary  purpose  of  the  forest  was  production  of  timber,  and  that 
subsidiary  uses  (pasture,  leaves,  grass,  litter,  and  faggots)  must  not 
interfere  with  timber  production.  Permission  to  build  new  houses 
in  the  forest  communes  was  contingent  on  the  settler's  agreement  not 
to  demand  a  right  to  get  litter  from  the  forest. 

Until  1836,  the  inhabitants  of  the  forest  communes  were  required 
to  render  a  certain  amount  of  service  in  the  king's  hunts,  and  in  the 
building  and  maintenance  of  roads  and  other  improvements.  In 
1836  the  communes  paid  the  State  for  canceling  these  obligations. 
They  claimed  the  use  of  litter  and  faggots  as  a  legal  right,  and  ob- 
jected strenuously  to  any  reductions.  Long  negotiations  and  law- 
suits resulted.  The  State  was  willing  to  buy  them  out,  but  they  could 
not  agree  on  a  price,  except  for  the  litter  rights.  These  were  extin- 
guished in  1843-44  by  payment  of  80  thaler  (about  $57)  per  house- 
hold. In  1857  an  agreement  was  reached  under  which  the  faggot 
rights  were  established  at  610  free  permits,  which  the  State  might  buy 
at  its  option  for  approximately  $12  each.  The  money  paid  for  these 
rights  was  to  be  credited  to  the  communes  but  administered  by  the 
State,  and  the  interest  from  it  to  be  used  to  buy  wood  for  the  needy 
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citizens  of  the  respective  communes.  No  rights  were  purchased  until 
1890,  then  189  were  acquired  during  the  ensuing  6  years.  All  of  the 
remaining  rights  were  abolished,  effective  October  1,  1936.  Thus, 
after  100  years  of  controversy,  the  rights  which  had  been  exercised 
for  more  than  7  centuries  were  completely  eliminated  and  the  man- 
agement of  the  forest  was  freed  from  restrictions  imposed  by  them. 

FOREST  OF  JACHENAU.  IN  THE  BAVARIAN  ALPS 

Of  some  23,000  acres  in  the  Jachenau  State  forest,  nearly  15,000 
acres  are  subject  to  timber  rights.  The  rest  of  the  area  is  mostly  in- 
accessible and  the  timber  of  inferior  quality.  The  Benediktbeuern 
Monastery,  which  formerly  owned  the  forests,  granted  these  rights 
about  1750  to  induce  settlement.  Because  of  the  high  altitude  and 
rough  topography  settlers  could  not  live  by  farming  alone.  When  the 
State  took  over  the  church  property  in  1803  the  rights  were  not  dis- 
turbed. These  rights  are  different  from  most  others  in  Germany, 
in  that  they  are  not  based  on  the  domestic  needs  of  the  users,  but  the 
right  holders  may  sell  the  timber  they  cut. 

The  rights  are  owned  by  45  individual  farmers  and  the  village 
church.  One  or  more  definite  tracts  of  forest  (usually  several  tracts, 
in  order  that  each  user  may  have  some  accessible  forest  on  the  lower 
slopes  as  well  as  some  of  the  poorer  forest)  are  assigned  to  each  right- 
holder.  Each  man  is  entitled  to  cut  20  m2  (roughly  5  M  board  feet) 
of  industrial  timber  (Nutzholz)  and  30  to  40  steres  (8  to  11  cords) 
of  firewood  a  year  for  his  own  use.  For  this  he  pays  nothing.  He 
is  entitled  to  buy  the  rest  of  the  timber  from  his  allotted  area  at  a 
nominal  stumpage  price,  equivalent  to  one-fifth  of  the  commercial 
stumpage  value  or  one-tenth  of  the  market  value  of  the  logs.  The 
quantity  that  may  be  cut  is  determined  by  the  State  forest  officer,  in 
accordance  with  a  regular  management  plan,  and  the  forester  also 
marks  the  trees  to  be  cut  and  measures  the  logs  after  cutting.  The 
right  holders  do  their  own  logging  and  float  the  logs  down  to  the 
markets  in  the  lower  country.  The  average  right-holder  cuts  and 
sells  300  to  400  m2  (about  75  to  100  M  board  feet)  of  logs  a  year; 
one,  who  controls  1,500  acres  of  the  forest,  cuts  three  or  four  times 
as  much. 

Altogether,  the  45  farmers  own  about  3,200  acres  of  cultivated  land, 
mostly  in  hay,  but  most  of  their  income  is  derived  from  logging. 
The  man  who  cuts  the  largest  quantity  of  timber  gets  twice  as  much 
income  from  the  forest  as  the  salary  of  the  forstmeister  (forest 
supervisor).  The  rights  to  timber  for  home  use  are  perpetual; 
theoretically,  the  others  are  revocable,  but  seem  to  be  firmly  estab- 
lished after  nearly  200  years  of  uninterrupted  use. 

These  rights  are  undoubtedly  of  great  advantage  to  the  individuals 
who  hold  them  and  are  the  principal  support  of  a  community  which 
might  not  be  so  prosperous  without  them.  They  are  not  so  advan- 
tageous from  the  standpoint  of  the  State's  finances.  Not  only  does 
the  State  receive  much  less  than  the  cost  of  administration  and  pro- 
tection from  the  nominal  stumpage  fees,  but  it  has  to  pay  a  tax  on 
the  forest  amounting  to  some  10,000  reichsmarks  (around  $4,000  at 
present  exchange). 
13559°— 37 5 
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BUNDORF   FOREST   IX    LOWER  FRANCONIA,    BAVARIA 

Out  of  the  5,500  acres  of  the  Bundorf  State  forest,  1,450  acres  has 
had  to  be  managed  as  coppice-with-standards  because  of  firewood 
rights,  although  much  higher  yields  of  better  timber  could  be  obtained 
under  high-forest  management.  These  rights  were  originally  on  an 
area  basis,  but  in  1813  were  converted  to  a  volume  basis,  so  that  each 
user  is  entitled  to  a  fixed  quantity  of  wood.  The  rights  called  for  wood 
from  trees  up  to  22  years  old,  but  as  the  total  amount  required  was 
beyond  the  yield  capacity  of  the  forest,  the  State  had  to  allow  the 
users  to  take  trees  35  to  50  years  old.  They  thus  became  accustomed 
to  getting  wood  better  than  they  were  entitled  to,  and  wood  which 
should  have  been  cut  into  higher  grade  products.  The  forest  was 
steadily  deteriorating  because  35-  to  50-year-old  stumps  do  not  sprout 
so  well  as  younger  stumps.  The  percentage  of  inferior  speoies  such 
as  aspen,  alder,  and  willow  was  increasing  at  the  expense  of  the 
better  oak,  beech,  birch,  and  hornbeam. 

The  State  was  losing  about  28,000  reichsmarks  (nearly  $6,700)  a 
year  (1926-31  values),  including  the  value  of  the  wood  and  the 
reduction  in  yield  below  what  could  have  been  obtained  under  high- 
forest  management.  The  users  paid  fees  for  marking  and  other 
costs  in  wheat,  valued  at  less  than  $300  a  year. 

After  long  negotiations,  which  required  an  infinite  amount  of 
patience  on  the  part  of  the  forester,  most  of  the  users  agreed  to  accept 
wood  from  older  stands,  to  be  cut  by  the  forest  employees  instead  of 
by  themselves.  A  few  peasants  have  refused  to  convert  their  rights — 
not  because  this  would  not  be  to  their  own  advantage,  but  purely 
because  of  what  the  forester  calls  Behordenhass — hatred  of  govern- 
ment officials.  This  ingrained  distrust  and  dislike  of  officials  on  the 
part  of  the  forest  users,  which  is  said  to  exist  in  other  parts  of 
Germany  also,  is  an  outgrowth  of  the  centuries  of  disputes  and 
struggles  between  the  forest  proprietors  and  their  agents  who  wanted 
to  protect  the  forests  from  excessive  use,  and  the  users  who  were 
anxious  to  prevent  any  curtailment  of  their  rights. 

In  this  instance,  each  of  the  users  who  entered  into  the  agreement 
will  get  3  steres  (about  1  cord)  of  wood  a  year.  Instead  of  the  small 
payment  in  wheat  he  will  pay  in  cash  one-half  of  the  cost  of  cutting. 
Although  the  State  officials  would  have  preferred  to  buy  out  the 
rights  for  cash,  this  could  not  be  done  because  the  users  need  the 
fuel,  and  the  local  supply  is  so  much  less  than  the  demand  that  they 
could  not  buy  it  elsewhere. 

Besides  the  fuel-wood  rights  some  of  the  forests  are  encumbered 
with  grazing  rights.  There  is  no  prospect  that  these  can  be  elimi- 
nated, although  they  do  some  damage  to  the  forest,  because  some  of 
the  local  inhabitants  are  entirely  dependent  on  their  sheep  for  a  part 
of  the  year. 

In  addition  to  the  rights  held  by  the  peasants,  one  entailed  estate 
has  rights  to  get  building  timber,  poles,  wood  for  tool  handles,  fire- 
wood, and  faggots  from  the  State  forest.  For  many  years  the  State 
had  to  reserve  200  acres  of  its  best  coppice-with-standards  forest  for 
the  sole  use  of  this  one  estate.  These  rights  have  now  been  con- 
verted so  that  they  call  for  definite  quantities,  species,  and  sizes, 
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which  will  be  cut  by  the  State  employees  anywhere  in  the  forest. 
If  the  right-holder  does  not  need  all  of  the  timber  to  which  he  is 
entitled,  he  can  sell  it  back  to  the  State  at  the  market  price. 

These  settlements  with  the  users  will  free  the  State  foresters  from 
many  restrictions  on  the  methods  of  handling  the  forest,  so  that  they 
can  manage  it  in  a  more  rational  manner. 

DOMAIN   FORESTS   OF  RHENISH    PALATINATE,    BAVARIA     (38) 

Rights  to  graze  sheep  in  the  domain  forests  of  the  Rhenish 
Palatinate  were  a  problem  and  a  constant  source  of  dispute  for  500 
years.  Sheep  grazing  was  forbidden  in  the  forests  of  various  parts 
of  the  district  during  the  fourteenth  and  fifteenth  centuries,  but  was 
allowed  again  in  the  sixteenth  century.  During  the  eighteenth  cen- 
tury there  was  continual  conflict  between  the  forest  officials,  who 
wanted  to  exclude  sheep,  and  the  graziers,  who  had  the  backing  of  the 
fiscal  authorities.  Until  1736,  sheep  grazed  all  over  the  forests  with- 
out restriction,  but  in  that  year  the  foresters  persuaded  the  elector  to 
prohibit  sheep  in  cut-over  and  young  stands.  The  finance  depart- 
ment insisted  that  the  shepherds,  through  centuries  of  use,  had 
gained  a  legal  right  to  run  their  sheep  everywhere  and  that  they 
could  claim  damages  if  they  were  restricted.  As  a  result,  unre- 
stricted grazing  continued  in  spite  of  complaints  by  the  foresters  and 
by  numerous  communes  that  the  forests  were  being  destroyed. 

In  1752  the  city  council  of  Kreuznach  tried  to  exclude  sheep  to 
save  its  forests,  but  the  government  would  not  allow  it  to  do  so, 
except  from  young  stands.  In  1755  a  commune  wanted  to  afforest 
some  bare  land,  but  was  prevented  by  the  sheep  owners,  who  insisted 
that  they  must  be  indemnified  if  the  land  was  planted.  Finally,  an 
agreement  was  reached  that  sheep  might  be  kept  out  of  recently  cut 
areas  in  the  State  forests.  This  regulation  was  not  enforced  owing 
to  pressure  from  the  finance  department,  which  received  considerable 
revenues  from  graziers.  Beginning  in  1767,  several  communes 
solved  the  problem  by  bidding  in  the  grazing  rights  when  they  were 
put  up  at  auction,  and  then  failing  to  use  them.  In  many  instances 
the  finance  department  would  lease  parts  of  the  forests  to  sheepmen 
without  consulting  the  forest  officials.  Throughout  this  period  the 
finance  department  was  actuated  by  the  desire  to  get  all  possible 
revenue,  and  also  by  the  desire  to  promote  the  textile  industry  by 
insuring  it  adequate  supplies  of  raw  material.  It  was  difficult  to 
compete  with  the  large-scale  sheep  industry  of  northern  Germany, 
and  in  1767  Angora  goats  were  introduced  and  put  on  some  of  the 
old  sheep  areas.  This  brought  much  complaint  from  the  communes 
concerned,  but  without  result  until  the  goats  were  removed  to  an- 
other area  and  all  succumbed  to  disease.  On  one  forest  the  annual 
damage  by  goats  was  estimated  at  four  times  the  annual  income 
from  grazing  fees. 

The  question  was  finally  settled  in  1806  by  exclusion  of  sheep  from 
the  forests  and  by  compulsory  liquidation  of  all  rights  to  run  sheep 
on  the  property  of  another.  Until  then,  sheep  rights  had  covered 
even  the  peasant  farms,  so  they  could  not  grow  crops  that  would 
interfere  with  grazing. 
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THE  BLACK  FOREST,   IN  BADEN   AND  WURTTEMBERG 

The  situation  120  years  ago  in  the  Black  Forest,  as  described  by 
von  Sponeck,  is  especially  interesting.    He  says  (70,  p.  1$0)  : 

Among  those  conditions  which  are  dangerous  for  the  Schwarzwald  and  its 
timber  stands  are  the  many,  various,  widespread,  more  or  less  definite  timber 
rights  ;  only  grazing  may  be  compared  with  them  in  harmfulness. 

The  timber  rights  were  mostly  very  old,  dating  from  the  time  when 
the  population  was  small  in  relation  to  the  timber  resources,  and 
were  granted  in  perpetuity.  Many  forests  originally  owned  by  the 
communes  were  ceded  to  the  sovereign,  with  the  proviso  that  the  in- 
habitants should  always  get  free  building  timber  and  firewood.  As 
the  population  increased  this  resulted  in  overcutting  and  the  ruin  of 
the  forest. 

Even  worse  than  the  timber  rights  were  the  grazing  rights.  In 
discussing  these,  von  Sponeck  says  (70,  p.  29 %)  : 

Unfortunately,  almost  all  of  these  harmful  practices  are  based  on  old- 
established  rights,  except  for  a  few  recent  settlers.  When  the  servitudes  were 
established  the  population  of  the  Schwarzwald  was  relatively  very  small,  and 
the  numbers  of  all  kinds  of  stock  and  consequently  the  damage  done  were  also 
very  small.  It  was  very  easy  to  get,  a  legal,  permanent  permission  to  pasture 
livestock,  even  on  definite  areas. 

Large  numbers  of  swine  ran  in  the  forests  almost  year-long.  They 
consumed  all  of  the  acorns,  beechnuts,  pine  and  fir  seeds,  and  wild 
fruits;  uprooted  seedlings  arid  saplings;  destroyed  nests  and  young 
birds  and  game  animals;  and  loosened  the  soil  on  steep  slopes  so 
that  it  eroded  rapidly. 

Of  goats  he  says : 

These  animals,  which  were  banned  from  the  forests  by  our  oldest  forest 
ordinances,  are  still  driven  into  the  forests  in  enormous  numbers,  and  con- 
tribute very  largely  toward  damaging  the  forests,  especially  in  respect  to 
reproduction  (70,  p.  310). 

Sheep  were  not  allowed  in  the  forests,  as  a  rule,  because  of  the 
extensive  damage  done  by  them  to  young  conifers,  when  run  in  close 
flocks,  and  also  because  the  forage  in  conifer  forests  was  not  con- 
sidered particularly  good  for  sheep. 

Litter  rights,  at  first  harmless,  had  increased  so  greatly  with  in- 
crease of  population  that  they  were  also  destroying  the  forests. 

The  blame  for  the  excessive  number  of  rights  is  attributed  to  the 
unwise  settlement  policies.    According  to  von  Sponeck : 

If  only  a  hundred  years  ago  it  had  not  been  permitted  for  every  family  or 
group  to  settle  as  they  pleased  in  these  forests  and  to  establish  colonies,  forest- 
grazing  rights  would  not  have  developed  as  far  as  they  have,  and  it  would 
have  been  easier  to  make  practical  and  necessary  restrictions  and  to  enforce 
suitable  regulations  (70,  p.  294). 

He  goes  on  to  say  that  freedom  to  settle  anywhere  in  the  forest 
had  resulted  in  a  very  large  population,  and  serious  damage  to  the 
forest.  Cattle  of  all  kinds  were  run  in  the  woods,  even  at  night; 
the  settlers  stole  timber  boldly  and  shamelessly ;  many  of  them  were 
poachers;  the  danger  of  forest  fires  was  greatly  increased  by  the 
presence  of  many  wooden  dwellings;  game  animals,  deprived  of 
their  natural  forage  by  the  domestic  stock,  did  great  damage  to  the 
young  trees.  The  harm  done  by  the  settlers  was  a  hundred  times  as 
much  as  the  benefit  from  having  them  there. 
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To  quote  still  further : 

The  forest  was  the  basis  of  their  livelihood,  but  they  destroyed  the  for- 
ests *  *  *.  These  isolated  people  enjoy  no  education,  grow  up  mostly 
like  wild  animals,  and  remain  at  the  lowest  stage  of  culture.  They  do  not 
learn  to  regard  trespasses  and  offenses  of  many  sorts  as  crimes  and  hence  to 
avoid  them,  but  act  on  instinct,  as  circumstances  and  their  limited  intelligence 
dictate.  Stealing  of  timber  and  shooting  of  venison  are  not  theft  to  them  *  *  *. 
But  they  have  been  allowed  to  settle  there  and  cannot  arbitrarily  be  driven 
out;  they  are  our  fellow  men,  whom  we  have  welcomed  and  established  there, 
so  they  must  be  allowed  to  remain.  The  great  injury  they  do  must  be  min- 
imized by  giving  them  means  of  feeding  their  families  directly,  and  indirectly 
through  their  livestock,  so  that  they  will  not  be  compelled  to  depend  solely  on 
the  forest  for  this  purpose  (70,  pp.  366-367). 

It  was  recognized  then  that — 

the  Schwarzwald  must  always  remain  a  source  of  timber  supply,  especially  for 
domestic  consumption,  and  the  forest  authorities  must  do  everything  possible 
to  attain  this  most  important  objective  (70,  p.  372). 

But  all  of  the  servitudes  were  serious  impediments  to  good  manage- 
ment, so  that  "The  forester  has  to  fight  continually  and  cannot  do 
everything  that  he  should  to  prevent  injury  to  the  forest"  (70,  p.  !±31). 
The  immediate  remedy  proposed  was: 

We  know  of  only  one  effective  way  to  prevent  the  ruin  of  the  forests  that 
are  encumbered  with  all  sorts  of  servitudes  and  rights;  namely,  "purification" 
of  the  forests.  This  means  dividing  them  with  the  users  so  that  these  receive 
certain  forest  areas  as  their  own  property,  on  condition  that  they  formally 
surrender  all  rights  and  servitudes  in  the  remainder  (70,  p.  >fi2). 

This,  however,  wTould  be  Arery  difficult  to  do  in  a  way  that  would 
be  equitable  and  satisfactory  to  both  parties.  It  would  not  be 
effective  where  it  would  result  in  the  creation  of  a  large  number 
of  forest  holdings  too  small  for  good  management,  or  where  a  dense 
and  poor  population  in  the  neighborhood  would  continue  to  tres- 
pass on  the  forests  anyway. 

Further  suggestions  were  that  grazing  use  be  checked  against  the 
original  rights  and  limited  to  these  rights ;  that  stock  be  not  allowed 
in  the  forests  too  early  in  the  spring ;  that  the  same  spot  should  not 
be  grazed  over  more  than  three  times  in  1  week;  that  the  stalls  be 
checked  at  night  to  make  sure  that  the  users'  stock  were  all  there 
and  not  out  in  the  forest;  and  that  the  entire  community  be  made 
responsible  for  violation  of  grazing  regulations.  It  was  further 
proposed  that  all  stock  should  be  in  charge  of  competent  herders 
(who  should  not  be  paupers,  criminals,  or  persons  over  60  or  under 
16  to  18  years  old)  ;  that  the  herders  should  be  paid  enough  so  that 
they  would  not  have  to  steal  wood  in  order  to  live;  that  every  ani- 
mal be  required  to  wear  a  bell,  and  that  the  herders  be  punished 
if  they  stuffed  the  bells  with  grass  to  keep  them  from  ringing. 

As  for  swine,  it  is  stated : 

As  hog-raising  is  an  important  means  of  subsistence  and  livelihood  for  very 
many  inhabitants  of  the  Schwarzwald ;  and  as  experience  has  shown  that  these 
animals  thrive  better  if  they  are  allowed  to  run  in  the  woods ;  and  as  there 
are  very  few  other  places  than  the  forests  for  them  to  run  in,  they  cannot 
be  entirely  excluded,  even  where  no  legal  rights  exist.  They  should  be  per- 
mitted, however,  only  as  an  exception,  for  a  few  months  in  the  summer,  and 
only  in  parts  of  the  forest     *     *     *  (where  they  will  do  no  harm)    (70,  p.  310). 

Goats  were  owned  mostly  by  people  too  poor  to  keep  cows  over 
winter  or  to  feed  the  goats  in  stalls  during  the  entire  year.     It  would 
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cause  undue  hardship  to  exclude  them  entirely  from  the  forests,  but 
the  damage  should  be  kept  as  small  as  possible.  It  was  proposed  that 
the  forest  officers  be  allowed  to  shoot  a  few  of  the  young  males  if 
goats  were  found  doing  damage  and  without  a  herder.  To  shoot 
females  with  young  would  be  sinful  ( ! )  and  would  be  a  far  greater 
loss  to  the  owner.  Only  those  who  could  not  afford  a  cow  should 
be  allowed  to  pasture  goats. 

It  is  suggested  that  sheep,  also,  be  allowed  in  the  forest  only 
under  exceptional  circumstances,  and  then  only  in  stands  where  there 
was  no  young  growth  to  be  injured,  and  not  earlier  than  the  middle 
of  June.  Capable  adult  herders  would  be  required,  and  flocks  should 
be  kept  fairly  small. 

As  a  long-time  remedy  for  the  deplorable  situation  then  existing, 
von  Sponeck  outlined  a  policy  of  adjustment  and  resettlement  that 
sounds  almost  modern  (70,  pp.  368-371). 

He  proposed  that  the  poor  settlers  be  allowed  to  purchase  suitable 
forest  land  on  a  deferred-payment  plan,  and  to  clear  it  and  use  it 
for  growing  grass,  fruit,  and  potatoes.  No  one  should  be  allowed  to 
build  a  new  dwelling,  even  to  replace  an  old  one  destroyed  by  fire, 
unless  in  a  community  where  there  were  at  least  six  others — thus 
preventing  further  isolated  settlement.  Existing  isolated  families 
were  to  be  encouraged  to  resettle  in  the  valleys  and  in  groups  where 
they  could  enjoy  the  benefits  of  schools,  churches,  and  social  life — 
and  where  their  activities  could  be  observed  more  readily  by  the 
forester  and  trespassing  prevented.  It  was  proposed  that  a  person 
resettling  in  this  way  be  granted  enough  timber  from  the  State 
forests,  at  a  reduced  price,  to  build  a  new  house  as  large  as  his  old 
one;  and  an  area  of  forest  land,  suitable  for  agricultural  use,  twice 
as  large  as  the  area  of  garden,  field,  and  meadow  formerly  occupied. 
He  would  pay  for  only  one-half  of  this  land,  and  the  State  would 
take  over  his  former  farm  as  payment  for  the  remainder  (excepting 
especially  valuable  fields  or  meadows  not  suitable  for  reforestation). 

Where  a  settler  on  an  isolated  farm  had  several  grown  sons,  only 
one  would  be  allowed  to  remain  to  support  his  aged  parents  or 
orphaned  brothers  and  sisters;  the  others  would  be  required  to  join 
the  army  unless  they  could  find  outside  employment;  or  they  might 
settle  in  villages  where  they  could  earn  a  living  in  honorable  ways 
that  would  not  injure  the  forests.  Exceptions  would  be  made  in  the 
case  of  skilled  and  honest  wood  cutters,  who  would  be  allowed  to 
keep  several  sons  at  home.  When  there  were  several  daughters,  only 
one  or  two  would  be  allowed  to  stay  to  support  a  widowed  or  feeble 
mother  or  to  keep  house  for  a  widowed  father ;  the  others  would  have 
to  seek  service  in  villages  or  cities  and  also  to  marry  persons  living 
outside  of  the  forest.  No  new  sawmills  would  be  allowed  in  the 
forest  without  permission  of  the  forest  officers,  because  isolated  mills 
were  able  and  inclined  to  steal  a  lot  of  timber,  especially  at  night. 
The  same  would  apply  to  other  wood-consuming  industries.  Von 
Sponeck  concludes: 

Also  the  increase  of  the  extraordinarily  dense  population  of  the  Schwarzwald 
should  be  hindered  indirectly  in  every  possible  way,  otherwise  the  ruin  of  the 
forests  will  surely  follow,  but  a  prosperous  condition  of  these  numerous  inhabit- 
ants cannot  be  attained  (70,  p.  371). 
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As  stated  previously,  the  public  forests  of  Wiirttemberg  and  Baden 
were  practically  freed  from  rights  of  use  during  the  last  century. 
They  are  now  in  very  much  better  shape  than  they  were  in  von 
Sponeck's  day.  The  extinction  of  the  forest  rights  apparently  did 
not  have  the  disastrous  effects  on  the  peasant  economy  that  are  some- 
times given  as  reasons  for  retaining  similar  rights  in  other  mountain 
regions.  His  population  policy  may  not  have  been  applied,  but  it 
worked  out  automatically  somewhat  as  he  suggested.  Emigration 
from  most  of  the  Schwarzwald  communes  has  been  very  heavy  and 
in  a  large  proportion  of  them  the  population  today  is  considerably 
less  than  it  was  85  years  ago,  and  probably  less  than  at  the  time 
he  wrote. 

Forestry  is  the  backbone  of  agriculture  all  through  the  region — 
directly  through  employment  in  the  woods  and  the  sale  of  products 
from  the  farmers'  own  woodlands;  and  indirectly  through  employ- 
ment in  the  numerous  sawmills  and  other  wood-working  plants, 
through  household  industries  making  wooden  products,  and  through 
the  extensive  tourist  trade  that  is  attracted  by  the  forest  landscape. 
There  are  still  many  isolated  farms,  and  many  very  small  farms, 
but  the  Schwarzwald  contains  a  relatively  high  proportion  of  all  the 
larger  farms  in  Baden,  at  least,  and  probably  also  in  Wiirttemberg. 
Excepting  a  few  localities,  the  farmers  are  probably  as  independent 
and  as  prosperous  as  in  any  section  of  Germany  (4). 

FOREST  RIGHTS  IN  AUSTRIA 

In  Austria  the  situation  with  respect  to  forest  rights  is  even  worse 
than  it  is  in  Bavaria.  Control  and  extinction  of  these  rights  is  one 
of  the  outstanding  problems  of  Austrian  forest  policy  (40). 

The  rights  originated  in  much  the  same  way  as  in  Germany.  In 
Tyrol,  for  example  (18),  the  feudal  rulers  took  over  the  forests  of 
the  mark  associations  to  supply  the  mines  and  salt  works,  and  for 
hunting  preserves.  They  also  appropriated  all  the  other  forests  to 
which  the  possessors  could  not  prove  title  and  then,  as  a  favor, 
allowed  their  subjects  to  take  as  much  timber  and  forage  as  they 
needed  for  their  own  use.  Only  a  few  thousand  acres  of  forest 
remained  in  private  ownership.  As  population  increased,  competi- 
tion for  wood  and  other  uses  became  intense,  and  the  users  got 
practically  the  entire  yields  from  all  of  the  forests  except  those 
reserved  for  the  mines  and  for  the  royal  households.  As  the  princes 
got  little  or  no  income  from  the  forests,  they  turned  many  tracts  over 
to  the  peasants  (since  1700)  in  order  to  avoid  or  settle  disputes. 
In  this  way  the  peasants  got  back  most  of  the  forests  that  had  been 
taken  from  them,  and  considerable  areas  besides.  In  1847  the  re- 
maining forests  belonging  to  the  princely  houses,  except  the  un- 
encumbered fiscal  forests,  were  turned  over  to  the  communes,  with 
the  proviso  that  existing  use  rights  be  respected.  In  1871  the  same 
was  done  with  encumbered  forests  in  Vorarlberg  (30). 

In  Carinthia  (59),  on  the  other  hand,  there  were  no  marks  and 
no  common  forests.  Afte^r  the  Romans  withdrew  the  German  mili- 
tary leaders  or  princes  claimed  the  territory,  but  allotted  land, 
including  forests,  to  new  and  existing  villages  and  granted  rights 
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of  use  to  individuals  and  communities.  The  forests  allotted  to  the 
villages  became  communal  forests.  These  ancient  rights  of  use  were 
never  unlimited,  as  they  did  not  arise  by  prescription,  but  were  based 
on  the  actual  needs  of  the  grantees.  The  growth  of  population  in 
this  part  of  Austria  also  led  to  many  bitter  conflicts  over  forest 
rights,  but  here  it  was  a  struggle  between  the  landless  newcomers  and 
the  older  inhabitants,  rather  than  a  quarrel  between  rulers  and 
subjects. 

At  the  time  when  the  rights  were  granted,  there  was  no  thought 
of  forest  management  or  of  possible  injury  to  the  forest.  Timber 
had  no  commercial  value,  although  it  was  a  necessity  for  the  peasants. 
Grazing  rights  were  more  important.  The  policy  was  to  give  the 
peasants  rights  to  land  located  as  convenient  to  their  farms  as  pos- 
sible. The  result  was  that  areas  encumbered  with  rights  are  scat- 
tered all  over  the  best  situated  and  most  productive  forests.  These 
obstruct  good  management  and  the  laying  out  of  cutting  areas,  and 
handicap  silviculture.  There  were  frequent  disputes  between  the 
proprietors  and  the  users,  who  objected  to  any  cutting  by  the  pro- 
prietors lest  it  endanger  the  permanence  of  their  rights.  Finally, 
definite  areas  were  reserved  solely  to  supply  the  users.  This  stopped 
the  disputes,  but  resulted  in  early  depletion  of  the  timber  suitable 
for  fuel  and  fencing  on  the  reserved  areas.  It  soon  became  neces- 
sary for  the  users  to  take  the  high-grade  timber  on  their  allotments 
for  these  low-grade  uses,  while  there  was  no  market  for  the  firewood 
and  fence  poles  cut  in  thinning  the  surrounding  "free"  forests.  The 
users  actually  needed  and  took  less  timber  than  had  been  expected. 
Allotted  forests  thus  became  unbalanced,  owing  to  the  accumulation 
of  a  surplus  of  old  timber  and  a  deficiency  in  the  young  age  classes 
{23). 

The  forest  law  of  1852  provided  for  excluding  livestock  from 
reproduction  areas,  and  for  limiting  grazing  elsewhere  to  the  car- 
rying capacity  of  the  range.  It  also  provided  for  regulating  timber 
cutting  in  such  a  manner  that  approximately  equal  areas  would  be 
open  to  grazing  each  year.  Furthermore,  it  provided  for  regulat- 
ing litter  rights,  on  the  general  principle  that  the  right  must  not 
be  exercised  in  such  a  manner  as  to  diminish  the  substance  of  the 
property  (59). 

The  law  on  servitudes  adopted  in  1853  provided  for  the  com- 
pulsory regulation  and,  wherever  possible,  extinction  of  all  kinds  of 
servitudes.  This  was  to  be  done  by  the  State  authorities  on  their 
own  initiative,  without  waiting  for  an  application  by  either  party. 
There  were  so  many  exceptions  in  the  law  that  comparatively  few 
rights  were  extinguished  in  most  parts  of  the  country  (28). 

Most  of  the  timber  and  grazing  rights  in  Carinthia  were  ex- 
changed for  land;  a  few.  especially  in  the  mountains,  were  con- 
tinued but  made  definite  and  regulated  (59).  Many  indefinite 
rights  which  had  originated  by  long  use  were  recognized  but  de- 
fined, and  the  gaining  of  new  rights  by  prescription  was  outlawed. 
Recognized  rights  received  the  definite  status  of  private  property. 
Grazing  rights  were  defined  on  the  basis  ^)f  the  number  of  head  of 
stock  originally  permitted,  not  to  exceed  the  average  carrying  capac- 
ity of  the  range  during  a  rotation.  Woods  pasture  rights  are  a 
subsidiary  use  which  must  not  obstruct  good  forest  management. 
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Alpine  pasture  rights,  on  the  other  hand,  represent  the  major  use 
of  the  open  pastures  of  the  higher  mountains  and  take  precedence 
over  timber  production  on  those  areas.  Timber  rights  were  made 
subject  to  the  requirements  of  sustained-yield  management,  with  the 
proviso  that  the  owner  must  supply  substitute  materials  if  the 
forest  is  unable,  through  his  fault,  to  supply  the  materials  called 
for  by  the  rights.  Litter  rights  were  also  classified  as  subsidiary 
uses  which  must  not  be  so  exercised  as  to  interfere  with  the  main 
purpose  of  the  forest — timber  production — and  consequently  must  not 
impair  the  productive  capacity  of  the  forest  soil. 

In  the  30  years  following  1853  the  Austrian  Government  gave 
right-holders  682,500  acres  of  land  and  481,750  florins  (about 
$195,000)  in  cash  to  cancel  rights  which  called  for  31,600,000  cubic 
feet  of  timber,  225,000  cubic  yards  of  litter,  pasture  for  107,500  head 
of  animals,  and  1,478  miscellaneous  rights.  Not  much  was  done  after 
1883.  In  1895,  nearly  half  of  the  State  forest  area,  more  than  half  of 
the  communal  forests,  and  one-eighth  of  the  private  forests  were 
still  burdened  with  rights  of  use  (%8). 

New  laws  on  servitudes  were  passed  between  1908  and  1911  to 
remedy  the  defects  of  the  old  laws  in  the  light  of  changed  economic 
conditions.  The  revisions  related  mainly  to  grazing  rights.  It  was 
provided  that  these  rights  would  not  be  extinguished  if  to  do  so 
would  endanger  the  interests  of  the  property  involved,  or  of  agri- 
culture in  general.  Provision  was  also  made  for  indemnifying  the 
user,  in  cases  where  afforestation  of  open  pasture  or  exclusion  of 
stock  from  unusually  large  cut-over  areas  resulted  in  curtailing  the 
use.  No  indemnity  was  required  for  reforestation  of  woods  pas- 
ture (59). 

The  individual  Austrian  States  (Provinces)  have  adopted  various 
laws  on  forest  rights  since  1918.  Some  attempted  to  change  the  scope 
of  the  rights  by  law,  but  these  changes  are  clearly  unconstitutional 
(59) .  A  1920  law  provides  for  extinguishing  forest  grazing  rights. 
This  would  be  of  advantage  both  to  the  users  and  to  the  forests,  but 
will  be  difficult  to  carry  out  except  where  there  are  enough  open- 
ings and  alpine  meadows  for  summer  grazing  of  the  permitted 
stock,  or  where  the  carrying  capacity  of  existing  pastures  can  be  in- 
creased. The  law  requires  compensation  in  land,  if  pasture  is  in- 
dispensable for  the  farm  enterprise,  but  classified  protection  forests 
may  not  be  granted,  nor  may  openings  be  made  that  will  lower 
the  timber  line  or  cause  pasture  springs  to  dry  up  (23). 

It  is  reported  that  18  percent  of  all  forests  in  Austria  are  still 
burdened  with  rights  of  one  kind  or  another,  ranging  from  2  per- 
cent in  lower  Austria  to  62  percent  in  Salzburg  (4-0) .  In  the  State 
forests,  from  one-fifth  to  one-fourth  of  the  entire  timber  cut  has  to 
be  turned  over  to  the  right-holders.  Practically  all  of  this  is  on 
the  stump;  the  users  cut  it  themselves.  The  rights  call  for  about 
30  percent  of  industrial  timber  (Nutzholz)  and  70  percent  of  fire- 
wood, but  there  is  not  enough  timber  suitable  for  firewood  in  the 
accessible  forests,  so  they  actually  get  about  70  percent  of  good 
timber,  most  of  which  is  cut  into  firewood,  and  30  percent  of  the 
inferior  material  (53).  The  total  amount  of  wood  given  to  users 
averages  close  to  10,000,000  cubic  feet  a  year,  and  the  total  area  of 
commercial  forest  belonging  to  the  State  is  only  about  800,000  acres. 
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Grazing  rights  in  the  State  forests  call  for  the  grazing  of  about 
88.000  cattle  and  horses  and  420,000  sheep  and  goats,  besides  63,000 
cattle  and  horses  and  110,000  sheep  and  goats  in  alpine  pastures. 
Litter  rights  call  for  65,000  steres  (85,000  cubic  yards)  of  ground 
litter  and  141,000  steres  (185,000  cubic  yards)  of  twig  litter  (53). 
The  total  value  of  material  given  to  right-holders  in  the  State 
forests  has  been  between  4.000,000  and  5,000,000  schillings  in  re- 
cent years  (roughly  $600,000  to  $750,000),  or  almost  30  percent  as 
much  as  the  total  gross  income  of  the  State  forests.  The  capital 
value  of  the  servitudes  is  estimated  at  approximately  27  percent 
of  the  total  capital  value  of  the  forests. 

A  peculiar  kind  of  right  is  found  in  Styria  and  Salzkammergut. 
Here  most  of  the  forest  laborers  are  so-called  "statutory"  workers, 
who  have  a  right  to  employment  in  the  State  forests,  going  back  at 
least  400  years.  They  are  not  as  efficient  as  the  nonstatutory  workers, 
because  they  know  that  they  cannot  be  discharged  {53). 

In  some  places  (Carinthia,  for  example),  it  is  said  that  timber 
rights  do  not  give  much  trouble  because  the  quantity  is  fixed  and  the 
users  may  not  demand  good  timber  for  firewood.  In  other  places, 
as  mentioned  above,  they  have  to  be  given  saw  timber  if  there  is  not 
enough  inferior  material  for  firewood  within  easy  reach.  In  some 
parts  of  upper  Austria  the  best  spruce  forests  on  the  lower  slopes  of 
the  mountains  were  given  to  the  peasants  to  liquidate  their  rights.  As 
a  result  of  mismanagement,  these  forests  now  consist  almost  entirely 
of  beech,  which  is  suitable  for  little  else  than  firewood. 

In  Carinthia  there  are  reported  to  be  few  litter  rights  or  rights  to 
alpine  pastures,  and  these  do  not  cause  any  serious  difficulty  (59). 
In  other  places  the  litter  rights  are  a  serious  handicap  to  good  man- 
agement of  the  forests.  It  is  stated  that  the  rights  to  twig  litter  pre- 
vent some  50,000  acres  of  forest  from  producing  good  timber  (53). 
Ground  litter  is  taken  from  about  75,000  acres  a  year,  and  in  many  in- 
stances from  the  same  area  repeatedly,  year  after  year,  although  that 
is  contrary  to  law. 

The  rights  to  real  alpine  pasture  do  not  cause  any  great  difficulty 
from  the  point  of  view  of  forest  management,  because  these  areas  are 
not  suited  to  timber  production  and  it  is  to  the  users'  own  interest  to 
manage  them  well.  They  usually  even  try  to  save  existing  trees,  for 
shelter  and  to  protect  water  resources.  The  situation  is  quite  differ- 
ent in  the  case  of  woods  pasture.  Here  the  interests  of  the  owner, 
whose  object  is  timber  production,  are  diametrically  opposed  to  the 
interests  of  the  user,  who  wants  the  greatest  possible  amount  of  for- 
age. Overgrazing  (browsing  and  trampling)  hinders  reproduction, 
destroys  young  growth,  favors  tree  diseases,  reduces  the  stocking  and 
the  increment,  injures  roads  and  trails,  increases  planting  costs  at 
least  50  percent,  prevents  desirable  mixtures  (especially  beech  and 
fir),  and  interferes  with  wildlife  (23).  It  is  said  that  the  only  real 
difficulty  over  forest  rights  in  Carinthia  concerns  grazing  in  the  for- 
ests (59).  The  agricultural  officials  here  back  up  the  peasants,  and 
take  the  position  that  enough  pasture  must  be  furnished  to  feed  the 
stock,  regardless  of  the  welfare  of  the  forest.  They  want  to  extend 
pasture  rights  beyond  their  present  scope.  After  the  war  some 
politicians  demanded  that  all  of  the  encumbered  forest  be  turned  over 
to  the  users,  to  deforest  as  they  saw  fit,  with  a  cash  payment  besides. 
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The  large  areas  of  nonrestocking  land  near  the  upper  limits  of  com- 
mercial forest  are  attributed  mainly  to  the  effect  of  overgrazing  under 
rights  {53). 

In  the  case  of  timber  rights,  the  best  solution  from  the  standpoint 
of  the  owner  would  be  to  transfer  a  parcel  of  forest  to  the  user. 
This  would  save  the  owner  money,  because  he  now  has  to  pay  the 
tax  (which  is  very  high)  on  the  forest  even  where  its  entire  yield  goes 
free  to  the  user.  This  is  true  of  the  State  as  well  as  the  private  for- 
ests. It  is  to  the  interest  of  the  user,  however,  to  retain  the  right 
rather  than  to  have  the  land.  It  would  be  difficult  to  give  him  a  tract 
capable  of  furnishing  a  sustained  yield  of  the  products  he  gets  under 
his  right.  Moreover  he  would  generally  get  a  considerable  surplus 
of  old  timber,  subject  to  windthrow,  decay,  and  insects,  and  of  slow 
growth.  He  does  not  have  to  worry  about  these  things  as  long  as  he 
can  require  the  proprietor  to  furnish  his  quota  of  material  from  any 
part  of  the  forest  {23).  Pure  alpine  pasture  rights  may  best  be 
liquidated  by  the  cession  of  pasture  land.  The  same  is  true  of  woods 
pasture,  wherever  it  is  possible  to  give  open  pasture  land  and  thus 
get  the  stock  out  of  the  forest.  In  case  of  litter  rights,  it  is  better  to 
provide  the  user  with  substitute  materials  (peat,  for  instance),  or 
give  him  cash  to  reorganize  his  enterprise  so  that  he  will  not  need  so 
much  litter  {59). 

FOREST  RIGHTS  IN  SWITZERLAND 

Forest  rights  grew  up  in  Switzerland  in  a  similar  manner  to  those 
in  Germany.  They  were  largely  an  outgrowth  of  the  evolution  of 
land  tenure  during  and  following  the  feudal  period. 

As  the  population  increased  the  number  of  right-holders  increased 
also,  and  each  one  had  to  take  less  or  to  over  cut  or  overgraze  the  for- 
est. Usually  the  latter  course  was  followed,  and  local  shortages  of 
timber  and  forage  were  the  inevitable  results.  In  time,  the  communes 
closed  their  rolls  to  new  right-holders  and  undertook  to  regulate  the 
use  of  the  forests.  Eestrictions  on  timber  cutting  generally  came  be- 
fore restrictions  on  grazing,  for  woods  pasture  was  essential  under  the 
prevailing  three-field  system  of  agriculture.  Grossmann  says  (36,  p. 
23)  :  "It  was  attempted  to  prevent  the  threatened  wood  famine  by 
all  other  means  except  the  removal  of  the  fundamental  evil,  the  al- 
most unrestricted  woods  grazing." 

At  first,  grazing  was  regulated  by  fixing  the  period  during  which 
the  animals  might  run  in  the  forests  and  the  number  of  head  each 
user  might  turn  out  (generally  based  on  the  area  or  the  yield  of  his 
cultivated  land),  or  by  defining  the  area  on  which  grazing  was  to  be 
alloAved.  Sheep  or  goat  grazing  in  the  forests  was  prohibited  in  the 
Canton  of  Freiburg  in  1435  and  in  many  other  parts  of  the  country 
by  the  eighteenth  century.  In  the  sixteenth  and  seventeenth  centuries 
most  cantons  prohibited  grazing  in  stands  below  specified  minimum 
ages,  ranging  from  5  to  12  years. 

The  regulations  were  not  generally  enforced  until  late  in  the  eight- 
eenth century,  by  which  time  forest  grazing  had  become  relatively 
unimportant  except  in  the  high  mountain  districts.  There,  grazing 
was  particularly  harmful  but  difficult  to  regulate  (36).  Goats  were 
the  poor  man's  cattle.  Individuals  owning  no  farm  land  pastured 
their  goats  in  the  public  forests  during  the  summer  and  got  wild 
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grass  and  leaf  fodder  from  the  forests  for  winter  feed.  Although 
many  attempts  were  made  to  restrict  grazing  of  goats  as  well  as  other 
stock,  particularly  after  the  floods  of  1834-39,  such  restriction  was 
successfully  opposed  by  the  mountain  folk.  In  1834  seven-eighths  of 
the  State  forest  in  the  Canton  of  Basel  was  so  encumbered  with  graz- 
ing and  timber  rights  that  it  was  turned  over  to  the  communes  as 
their  property  (32).  Not  until  after  the  disastrous  floods  of  1868 
was  it  possible  to  obtain  the  enactment  of  a  federal  law  dealing 
effectively  with  the  problem  of  rights  to  graze  in 'the  public  forests. 

The  federal  forest  law  of  1876  prescribed  the  extinction  within  10 
years  of  all  pasture  and  litter  rights  in  protection  forests,  and  prohib- 
ited the  establishment  of  new  rights  in  such  forests.  It  also  required 
all  cantons  to  adopt  at  least  minimum  regulations  designed  to  protect 
the  forests  from  damage,  especially  by  grazing.  During  the  period 
1887-1902  there  were  extinguished,  mostly  by  payment  of  cash  but 
in  some  cases  by  grants  of  land,  148  rights  to  graze  sheep  and  goats 
and  1,267  rights  to  graze  cattle  and  horses  (36). 7 

In  1902  federal  control  was  extended  to  all  forests,  and  abolition 
of  use  rights  in  all  public  forests  and  in  the  privately  owned  protec- 
tion forests  was  required.  Practically  all  harmful  woods  grazing 
has  now  been  eliminated  from  the  Swiss  forests.  Attempts  to  allow 
grazing  because  of  the  shortage  of  fodder  in  1917  were  not  success- 
ful, for  it  was  feared  that  if  sheep  and  cattle  again  got  a  foothold 
in  the  forests  they  could  not  easily  be  gotten  out.  Only  about  100,000 
acres  of  public  forest  (6  percent  of  the  total  area)  are  now  subject 
to  grazing  rights.  Excepting  private  forests  outside  of  the  protec- 
tion zones,  no  new  rights  can  be  established  without  the  consent  of 
the  cantonal  authorities  and  the  Federal  Council.  Bights  in  private 
nonprotection  forests  may  originate  through  prescription  or  adverse 
possession  if  a  use  is  exercised  in  good  faith  and  without  objection 
of  the  owner,  for  10  years  or  longer  (36) . 

Even  the  relatively  harmless  grazing  rights  that  remain  are  a 
considerable  hindrance  to  adoption  of  the  best  forest  management. 
Grossman  says   (36,  p.  84-)  : 

Even  today  the  forest  owner  may  not  manage  his  servitude-encumbered 
forest  as  he  will.  Openings  and  light  stands  may  not  be  afforested  in  such  a 
way  as  to  diminish  the  quantity  of  forage.  Just  as  little  may  rotations,  species, 
or  silvicultural  form  be  changed,  even  if  such  change  seems  necessary  for 
the  existence  of  the  forest.  *  *  *  Coppice-with-standards  may  not  be  con- 
verted into  high-forest,  because  this  would  reduce  the  value  of  the  right. 
Less  grass  grows  in  high-forest,  and  grassy  clear-cut  areas  recur  less  fre- 
quently than  in  coppice-with-staudards.  In  a  mast  forest,  conifers  and  broad- 
leaf  species  [other  than  oak  and  beech]  cannot  be  introduced  without  decreas- 
ing the  yield  of  mast.  *  *  *  In  general,  any  reduction  in  forage  yield  as 
a  result  of  management  measures  entitles  the  right-holder  to  compensation. 

In  the  Bernese  Oberland  some  of  the  forests  are  owned  by  coop- 
erative grazing  associations.  The  users  are  actually  the  owners  of 
the  forests,  but  the  effect  is  the  same  as  if  they  held  rights  of  use  in 
forests  of  other  owners.  Their  shares,  which  are  transferable,  con- 
sist of  "cow  rights"  based  on  their  ownership  of  valley  lands,  and 
entitle  them  to  wood  and  pasture  in  the  common  forests.  Each 
individual  is  generally  more  anxious  to  get  all  that  he  can  than  to 
improve  the  forests  and  pastures  for  later  generations.     As  one 

7  One  right  was  extinguished  by  giving  the  user  the  leaves  from  95  maple  trees. 
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writer  expresses  it  (17),  they  consider  the  forest  "as  a  cow  which  one 
milks  but  does  not  wish  to  feed."  The  result  is  that  the  area  of 
forest  has  been  reduced;  timber  is  so  scarce  that  the  graziers  have 
to  bring  wood  up  from  other  forests  for  fuel,  fencing,  and  construc- 
tion of  huts ;  goats  have  prevented  forest  reproduction ;  torrents  and 
gullies  have  formed;  and  the  forests  are  in  much  worse  condition 
than  the  other  private  or  the  public  forests  in  the  same  zone.  The 
State  law  now  provides  for  public  control  of  cooperative  forests,  and 
requires  that  they  be  managed  in  accordance  with  a  working  plan. 

FOREST  RIGHTS  IN  ENGLAND 

Rights  of  use  in  the  English  forests  developed  in  much  the  same 
way  as  on  the  continent,  through  grants  or  through  long  use.  Orig- 
inally privileges,  revocable  at  will,  they  were  finally  confirmed  by 
royal  charters  or  acts  of  Parliament  (72).  Pasture  rights  in  some 
of  the  royal  forests  8  were  recognized  at  least  as  early  as  the  eighth 
century  and  were  confirmed  by  the  Charter  of  the  Forest  in  1217. 
These  rights  of  free  use  were  generally  restricted  to  persons  living 
or  owning  land  within  the  forests,  but  some  of  the  nearby  villages 
also  ran  their  cattle  in  the  forests  upon  payment  of  small  fees.  In 
most  of  the  crown  forests  grazing  of  sheep  and  goats  was  pro- 
hibited on  the  grounds  that  the  scent  of  these  animals  was  obnoxious 
to  deer  and  that  they  ate  the  browse  needed  by  the  deer  (30) .  The 
Norman  laws  forbade  sheep  and  goat  grazing  in  the  forests,  but 
allowed  for  certain  exceptions  (20) . 

Cattle  and  horses  grazed  in  nearly  all  the  forests,  but  sheep  raising 
in  England  did  not  begin  to  expand  until  about  1300  A.  D.  It  grew 
rapidly  after  1500.  Many  forests  and  farms  gave  way  to  sheep 
ranges.  The  sheep  encroached  constantly  on  the  royal  forests,  and 
numerous  lawsuits  resulted.  These  dragged  on  for  many  years,  but 
the  courts  frequently  supported  the  sheep  owners,  until  James  I 
finally  obtained  a  decision  that  encroachment  was  illegal. 

At  the  start,  forests  were  chiefly  valuable  for  sport  and  for  pas- 
turing domestic  stock  and  for  pannage — use  of  the  acorn  mast  to 
fatten  swine.  Timber  had  little  or  no  commercial  value  and  those 
needing  it  for  their  own  use  were  generally  allowed  to  take  it.  Dur- 
ing the  Middle  Ages,  there  was  practically  no  forest  in  which  the 
monasteries  did  not  have  rights  to  timber  and  firewood  (20).  The 
Norman  kings  attempted  to  restrict  cutting  of  the  timber  in  the 
royal  forests,  to  the  extent  that  owners  of  land  within  forests  could 
cut  their  own  timber  only  under  the  supervision  of  the  king's  forest- 
ers (52).  Before  the  charter  of  1225  landowners  were  not  allowed 
even  to  take  honey  from  their  own  lands  within  the  royal  forests. 

A  special  form  of  wood  right  was  the  right  to  pollard,  or  cut  the 
tops  and  limbs  from  living  trees.  Rights  of  this  kind  existed  "since 
time  immemorial"  in  the  forest  of  Essex,  east  of  London,  and  were 
confirmed  by  several  charters  since  the  ninth  century.  The  user 
might  cut  as  much  as  he  needed  for  fuel,  but  none  for  sale,  and  only 
between  specified  dates  (usually  during  the  winter).    Branches  less 

8  Forests  in  the  legal  sense  during  the  Middle  Ages  were  tracts  of  land  reserved  for 
the  king's  hunting.  Although  mainly  woodland,  they  also  included  cultivated  fields  and 
villages  situated  within  the  forest  boundaries.  The  grazing  privileges  were  to  some 
extent  a  compensation  for  the  encroachment  on  the  property  rights  of  the  landowners  (78). 
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than  a  specified  height  (4  to  8  feet)  above  the  ground  were  not  to 
be  cut.  The  trunk  of  the  tree,  which  belonged  to  the  landowner,  was 
not  to  be  injured.  Definite  areas  were  assigned  temporarily  to  the 
individual  right-holders.  Many  of  these  assignments  became  per- 
manent after  they  had  been  allotted  to  the  same  persons  for  a 
considerable  period  (30). 

The  game  and  the  timber  in  many  of  the  royal  forests  were  grad- 
ually depleted.  Considerable  areas  were  then  "disforested"  (i.  e., 
deprived  of  their  legal  status  as  "forest'')  and  given  to  the  nobles. 
This  was  done  especially  under  Elizabeth  and  the  Stuarts  (12). 
Many  rights  were  extinguished  after  1800,  under  legislation  which 
provided  for  dividing  and  enclosing  open  and  waste  lands  held  by 
private  owners.  The  area  of  commons  in  England  has  been  esti- 
mated at  1,250,000  acres  (-31),  and  in  England  and  Wales  together 
at  more  than  2,500,000  acres  (12).  Commons  is  land  theoretically 
owned  by  an  individual,  a  corporation,  or  a  public  agency,  but  sub- 
ject to  rights  of  use  which  amount  almost  to  ownership.  The  right- 
holder  is  legally  a  coproprietor  of  the  land,  and  the  nominal  owner 
mav  not  handle  this  property  in  such  a  way  as  to  diminish  the  value 
of  the  right  (10)  .9 

Nisbet  says  (52,  v.  2,  p.  5)  : 

Such  rights  of  user  or  servitudes  may  sometimes  be  of  greater  value  than 
the  nominal  ownership  of  the  soil,  and  unless  limited  they  may  ultimately 
extinguish  any  benefits  derivable  from  possession.  *  *  *  Such  servitudes 
frequently  debar  the  owner  in  possession  from  utilising  the  land  in  a  reason- 
able and  economic  manner  for  the  production  of  timber,  and  sometimes  even 
compel  him  to  adopt  an  unreasonable  system  of  management,  or  mismanage- 
ment. It  is  seldom  that  extensive  rights  of  user  can  be  continued  without  a 
great  deal  of  friction  between  the  land  owners  and  those  possessing  the  rights 
of  user. 

Stebbing,  also,  concludes  (72)  : 

And  the  rights  may  be  of  such  a  nnture  as  to  preclude  the  proprietor  putting 
the  land  to  its  best  use  under  modern-day  conditions.  *  *  *  Persistent  over- 
grazing has  reduced  the  value,  economically  speaking,  of  the  commons  to  the 
vanishing  point.  But  the  rights  still  exist.  Scattered  tree-scrub  growth  man- 
ages to  survive.  *  *  *  Every  half  decade  a  fire  starts  *  *  *  and  then  a 
whole  section  is  reduced  to  black  ashes,  in  which  the  promising  young  pines 
are  sacrificed. 

Forbes  (31)  points  out  that  the  commons  would  bring  a  much 
larger  income  to  the  owners  as  well  as  to  society  if  afforested.  He 
describes  an  800-acre  tract,  now  mostly  brush  with  scattered  groups 
of  pine.  The  grazing  is  so  poor  that  only  two  commoners  use  it 
and  "they  spend  more  time  in  finding  their  stock  than  it  is  worth." 
Although  the  pasture  is  not  worth  6  pence  an  acre,  the  right  -holders 
will  not  permit  afforestation  of  the  area,  and  the  landowner  gets  only 
a  small  income  from  sales  of  gravel.  Holders  of  wood  rights  are  en- 
titled to  cut  any  trees  under  4  inches  in  diameter.  One  user  cut  every 
tree  below  this  size  over  a  large  area,  merely  to  exercise  his  right 
and  annoy  the  owner,  for  he  left  the  trees  on  the  ground  to  decay. 
Other  users  cut  heather  and  bracken  for  bedding,  but  cut  the  tree 
seedlings  at  the  same  time. 

9  The  Enclosures  Act  of  1482  allowed  landowners  to  close  land  to  deer  and  cattle  for  7 
years  after  cutting  coppice  (52). 
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Large  areas  of  commons  have  been  practically  nonproductive 
since  the  decline  of  the  sheep  industry,  but  the  owners  have  not  been 
able  to  afforest  them  because  of  the  rights.  In  other  places  the  graz- 
ing rights  are  still  exercised,  and  effectively  prevent  afforestation 
(12,  35).  It  is  reported  that  Liverpool,  Birmingham,  and  other  cities 
are  forced  to  permit  grazing  on  their  water-catchment  areas,  be- 
cause of  grazing  rights  {12). 

Although  in  many  instances  the  existence  of  grazing  rights 
prevented  good  management  of  the  crown  forests  that  were  turned 
over  to  the  nobles  (12),  the  remaining  crown  forests,  now  under 
control  of  the  Forestry  Commission,  are  the  most  seriously  affected  by 
grazing  rights  {52).    Schwappach  says  (64,  p.  103)  : 

The  existing  state  forests  are  too  small  and  too  split  up  to  be  handled  as 
models.  Moreover,  most  of  the  parcels  are  so  encumbered  with  servitudes  be- 
longing to  the  inhabitants  of 'the  nearby  villages  that  they  yield  only  extremely 
low  incomes  and  therefore  give  no  picture  of  the  returns  from  good  forest 
management. 

The  two  largest  crown  forests  are  the  Forest  of  Dean  and  the  New 
Forest.  The  Forest  of  Dean  includes  approximately  24,000  acres,  of 
which  only  600  to  700  acres  was  free  from  common  rights  in  1905. 
Under  a  law  passed  in  1668  and  still  in  force,  not  more  than  11,000 
acres  may  be  closed  to  grazing  at  one  time,  for  the  purpose  of  per- 
mitting natural  reproduction  to  become  established.  All  of  the  un- 
enclosed land  is  subject  to  grazing  rights,  but  most  of  the  grazing  is 
by  sheep,  whose  owners  do  not  have  common  rights  but  have  used  the 
forest  for  so  many  years  that  they  cannot  be  excluded  (74)  •  Alien- 
ated land  within  the  forest  includes  2,100  acres  that  was  turned  over 
to  encroaching  users  by  act  of  Parliament  and  1,640  acres  that  was 
sold  by  the  Crown  in  1788,  besides  other  small  areas  (52).  At  the 
end  of  1924,  just  before  the  forest  was  transferred  to  the  Forestry 
Commission,  9,575  acres  was  under  enclosure  and  the  area  free  of 
rights  had  increased  to  1,058  acres  (34).  The  lack  of  natural  re- 
production is  attributed  to  sheep  grazing,  for  hares  and  rabbits, 
which  are  so  destructive  in  many  English  forests,  have  been  virtually 
exterminated  in  this  forest. 

The  New  Forest  includes  nearly  65,000  acres  of  land,  of  which 
less  than  24,000  acres  is  wooded.  The  rest  is  open  heath  and  pasture 
that  camiot  be  enclosed  or  afforested.  Legislation  enacted  in  1698 
authorized  the  immediate  enclosure  of  2,000  acres,  to  be  increased 
to  6,000  acres  within  20  years.  After  the  young  trees  in  an  enclosed 
area  were  beyond  serious  danger  of  grazing  injury  these  areas  could 
be  opened  and  others  enclosed.  In  1851  enclosure  of  an  additional 
10,000  acres  was  authorized,  but  the  opposition  of  local  users  was  so 
bitter  that  further  enclosure  and  afforestation  of  open  land  was 
stopped  by  act  of  Parliament  in  1877  (12,  52,  78).  It  was  then 
stipulated  that  only  areas  which  had  been  enclosed  since  1698  may 
be  enclosed  and  reforested.  This  prevents  restocking  of  the  old 
natural  forests,  which  are  gradually  being  destroyed  by  wind  and 
decay.  All  but  2,000  acres  of  the  forest  is  subject  to  common  rights 
(12,  34).  When  the  forest  was  turned  over  to  the  Forestry  Com- 
mission (1923)  slightly  more  than  13,300  acres  was  under  enclosure 
(34)*  and  by  1935  the  enclosed  area  had  been  increased  to  nearly 
17,000  acres  \ 78). 


4g  CIRCULAR  456,  U.  S.  DEPARTMENT  OF  AGRICULTURE 

Buttrick  (12,  p.  191)  summarizes  the  British  experience  with 
rights  in  these  words : 

There  are  several  outstanding  lessons  to  be  drawn  from  British  experiences : 
first,  unrestricted  grazing  has  resulted  in  large-scale  deforestation  in  the 
British  Isles — a  country  where  forest  growth  naturally  is  vigorous  and  abund- 
ant ;  second,  the  royal,  or  as  we  should  say  in  the  United  States,  National 
Forests  were  largely  destroyed  by  uncontrolled  grazing  which  it  never  was 
possible  to  regulate  effectively;  third,  legally  established  grazing  rights  in 
public  lands  become  difficult  or  impossible  to  extinguish  despite  the  obvious 
public  need  for  so  doing ;  and  finally,  the  grazing  interests  have  clung  tenaci- 
ously to  their  "rights"  even  after  they  have  ceased  to  be  particularly  valuable 
to  them     *     *     *. 

FOREST  RIGHTS  IN  FRANCE 

During  the  Roman  period  there  were  in  France  four  classes  of 
forests  ($6)  :  (1)  The  imperial  forests,  mostly  unexplored  and  un- 
utilized; (2)  forests  of  seigneurial  estates  or  latifundia,  which  had 
been  granted  to  the  Roman  generals  and  senators;  (3)  forests  of 
the  free  villages  (vici),  or  true  communal  forests;  and  (4)  the 
forests  of  the  clients  or  vassals,  allotted  by  the  seigneurs  to  free 
ex-soldiers  in  order  to  induce  them  to  settle  on  the  estates.  Rights 
of  use  in  the  domain  forests  also  were  granted  to  the  serfs  (not 
freemen). 

The  invading  German  tribes  continued  the  same  system  of  land 
tenure,  but  permitted  persons  not  owning  forests  to  take  from  the 
unoccupied  imperial  or  domain  forests  as  much  wood  and  other 
products  as  they  needed,  and  to  graze  their  cattle  and  hogs  in  these 
forests.  The  Burgundian  Code  of  about  500  A.  D.  authorized  set- 
tlers who  owned  no  woodland  to  take  the  wood  and  timber  that  they 
needed  from  unoccupied  or  other  forests  in  their  vicinity,  and  pro- 
hibited interference  with  the  right  by  the  landowners.  Users  were 
to  take  only  deadwood  or  "unfruitful"  trees,  i.  e.,  other  species  than 
oak  and  beech,  which  were  then  more  valuable  for  their  mast  than 
for  timber.  Before  600  A.  D.,  rights  of  use  were  frequently  granted 
in  return  for  money,  goods,  or  services,  in  order  to  obtain  an  income 
from  the  forests  or  to  pay  debts.  These  rights  were  generally  limited 
to  supplying  the  users'  own  requirements  and  were  granted  to  com- 
munities rather  than  to  individuals  (37).  Many  villages  thus  came 
to  own  practically  the  entire  yield  of  forests  (called  forets  com- 
munes), although  they  did  not  hold  title  to  the  land  (1$). 

When  the  Merovingian  and  Carolingian  rulers  set  aside  reserved 
or  "bann"  forests  they  either  granted  the  other  land  outright  to  the 
users  or  to  their  vassals,  or  retained  ownership  and  granted  rights 
to  use  definite  areas.  The  barons  and  monasteries,  in  turn,  trans- 
ferred ownership  or  use  of  the  land  to  their  followers  and  serfs,  in 
return  for  small  rental  payments,  in  order  to  attract  settlers  and 
thus  increase  their  own  wealth  and  poAver  (26).  The  Carolingians 
paid  little  attention  to  timber  and  protection  values,  but  considered 
only  the  game  and  the  mast.  The  Capetian  rulers  perceived  the 
necessity  of  regulating  timber  rights  and  suppressing  abuse  of  the 
timber  resource.  One  of  the  first  restrictions  on  timber  cutting  by 
right-holders  was  a  regulation  of  the  Abbey  Marmoutiere  (Alsace) 
in  1144  (26).  The  first  general  measure  aimed  at  protecting  the 
forest  against  abusive  cutting  was  Philip  the  Bold's  ordinance  of 
1280,  which  required  that  the  forest  proprietor  or  his  agent  "de- 


FOREST  RIGHTS  IN  FOREIGN  COUNTRIES  49 

liver"  the  product  to  the  user,  i.  e.,  designate  the  timber  to  be  taken 
(P).  During  the  ensuing  5  centuries  numerous  ordinances  followed 
with  the  object  of  regulating  and  restricting  the  timber  and  grazing 
rights  and  preserving  the  royal  domains.  The  earliest  attempt  to 
control  grazing  in  the  royal  forests  was  an  edict  of  1318,  which 
provided  that  grazing  would  be  allowed  only  when  the  forest  officer 
believed  that  it  would  not  damage  the  forest.  An  edict  of  1515 
closed  the  royal  forests  to  sheep  and  goats,  but  could  not  be 
enforced  (IS). 

There  were  few  written  titles  to  the  rights  until  Colbert's  ordi- 
nance of  1669  (4%)-  Charles  V's  ordinance  of  1376  provided  for 
checking  of  titles  by  the  king's  masters  of  waters  and  forests 
(maitres  des  eaux  et  forets)  and  for  examination  of  the  forests  to 
determine  whether  their  productive  capacity  was  commensurate  with 
the  rights.  The  object  of  this  law  was  to  limit  use  rights  to  the 
capacity  (possibilite)  of  the  forests  and  to  the  needs  of  the  users, 
and  to  prevent  the  establishment  of  new  rights  (9). 

Colbert's  ordinance  of  1669  required  verification  of  their  titles 
by  all  persons,  groups  of  persons,  or  institutions  claiming  rights  in 
the  forests,  and  also  provided  for  buying  out  valid  rights  with  cash. 
As  the  cash  was  not  available,  this  was  not  accomplished,  but  during 
the  ensuing  6  years  a  record  was  obtained  of  existing  rights  {37). 
The  ordinance  distinguished  between  grazing  rights  and  timber 
rights.  Timber  rights  were  revoked  without  indemnity,  unless  they 
had  been  exercised  for  more  than  100  years.  It  was  proposed  to  pay 
for  timber  rights  that  originated  before  1570.  Firewood  rights  held 
by  religious  and  charitable  institutions  were  to  be  continued  if 
not  detrimental  to  the  forest;  otherwise  an  annual  cash  rental  was 
to  be  paid  in  lieu  of  them. 

Grazing  rights  were  treated  liberally.  Recognized  rights  were 
continued,  subject  to  necessary  regulation  such  as:  Restriction  of 
number  of  stock  to  the  carrying  capacity  of  the  ranges ;  reservation 
of  protected  areas;  requirement  that  all  animals  be  branded  and 
wear  bells  and  that  they  be  run  in  herds  in  charge  of  competent 
herders ;  designation  of-  driveways ;  and  prohibition  of  sheep  and 
goats.    Commercialization  of  grazing  rights  was  prohibited  (J$). 

An  example  of  early  regulation  of  grazing  rights  is  that  in  the 
Duchy  of  Nivernais,  in  1534  (4%)-  The  inhabitants  had  the  right 
to  run  stock  along  the  roads,  in  unfenced  fields  after  the  harvest, 
and  in  the  woods,  excepting  coppice  stands  less  than  4  years  old. 
Older  woods  were  closed  to  grazing  from  October  to  March,  inclusive. 
The  user  might  run  his  own  animals  only,  including  swine  fed  since 
March  of  the  preceding  year  or  born  since  then.  Regulations  in 
other  districts  forbade  grazing  of  goats,  closed  coppice  stands  less 
than  5  (instead  of  4)  years  old,  and  restricted  hog  grazing  to  the 
mast  season,  October  and  November. 

In  spite  of  Colbert's  ordinance  and  numerous  other  attempts  at 
regulation,  abusive  exercise  of  forest  rights  continued  for  150  years 
longer.  Dralet  (25) ,  writing  more  than  100  years  ago,  describes 
graphically  the  evil  results  of  the  rights  of  user,  particularly  the 
grazing  rights,  in  the  mountain  areas  of  France.     He  says : 

At  first  these  concessions,  made  with  the  object  of  attracting  settlement 
*     *     *     produced  the  good  results  that  were  expected ;  but  they  later  occa- 
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sioned  many  regrets ;  the  mountain  population  became  too  great ;  there  are 
villages  where  since  the  grants  were  made  the  number  of  inhabitants  and 
the  consumption  of  wood  have  increased  ten-fold ;  and  the  forests,  exhausted, 
have  become  the  scene  of  a  "delapidation",  of  which  one  may  get  an  idea  by 
glancing  over  the  multitude  of  restrictive  laws  (25,  p.  84). 

The  remote  conifer  forests  were  frequented  by  thousands  of  users, 
who  had  slight  interest  in  conserving  them : 

They  consume  an  immense  quantity  of  wood  because  it  costs  them  nothing 
but  the  trouble  of  exploiting  it ;  they  let  their  stock  devour  the  young  thickets, 
the  future  yield  of  which  would  promise  to  any  individual  only  an  uncertain 
benefit  in  the  distant  future.  It  is  the  users  who  have  burned,  denuded, 
browsed  off  our  forests ;  who  have  caused  all  the  disasters  described  in  Chap- 
ter IT.  (Refers  to  floods,  droughts,  erosion,  abandonment  of  mountain  vil- 
lages, etc.)  *  *  *  In  a  forest  burdened  with  the  rights  of  which  we  are 
speaking,  each  user  conducts  himself  as  in  an  enemy  country.  *  *  *  Rights 
are  an  obstacle  to  conservation  and  even  more  to  improvement,  because  the 
user  conserves  and  improves  only  to  the  extent  that  he  can  reap  the  benefits 
exclusively.     *     *     * 

The  rights  of  user  are  so  disastrous  that  it  is  not  unusual  to  see  owners 
renounce  possession  of  encumbered  property,  because  they  can  no  longer  afford 
to  carry  it  (25,  pp.  86-87). 

He  goes  on  to  cite  large  areas  of  forests  abandoned  by  monasteries; 
15  State  forests  in  the  Department  of  Aude  and  13-1  State  forests  of 
an  aggregate  area  of  some  130.000  acres  in  Haute  Garonne.  Ariege, 
and  Tarn,  in  the  Pyrenees,  were  turned  over  to  local  communes 
which  held  rights  of  use. 

It  is  especially  in  the  mountains  that  the  public  welfare  demands  this  sup- 
pression of  rights,  failing  which  the  administration  will  never  succeed  in 
making  people  respect  the  forests,  unless  it  employs  as  many  guards  as  there 
are  users  (25,  p.  89). 

The  attempt  was  made  to  sell  many  of  the  forests  in  the  Pyrenees, 
as  authorized  by  law  in  1814,  but  the  forests  were  so  encumbered 
with  rights  that  it  was  not  possible  to  find  buyers  at  the  appraised 
Tallies  of  80  cents  to  $1.60  per  acre. 

Dralet  complains  that  the  graziers  set  fires  to  extend  their  pas- 
tures, and  that  the  sheep  and  cattle  browsed  the  young  tree  seedlings 
and  sprouts  and  thus  destroyed  the  forest  that  was  indispensable  for 
their  existence. 

Already,  in  some  parts  of  the  Departments  of  Ariege  and  Lower  Pyrenees, 
the  ancient  settlements  of  the  high  valleys  have  been  abandoned  because  of 
the  total  destruction  of  the  forests ;  the  same  fate  menaces  the  inhabitants 
of  the  lower  valleys  if  they  continue  the  same  excesses.  *  *  *  many  forests 
have  disappeared,  and  most  of  these  which  remain  are  frightfully  devastated, 
while  the  herds  continue  to  multiply  without  end. 

This  would  not  have  happened :  we  would  have  had  enough  herds,  the  popu- 
lation would  not  have  been  displaced,  and  that  which  remains  would  not  be 
threatened,  if  the  forest  laws  had  been  respected  (25,  pp.  226-227). 

During  the  Revolution  and  the  Napoleonic  period  and  for  some 
years  thereafter  attempts  to  define  and  regulate  use  of  the  forests 
were  unsuccessful,  and  the  whole  matter  was  more  or  less  in  a  state 
of  confusion.     Then  came  the  forest  code  (£),  adopted  in  1827. 

This  code  confirmed  existing  rights  but  provided  that  no  right  of 
user  of  any  kind  shall  henceforth  be  granted  in  the  State  forests 
under  any  pretext  whatever  (8.  Art.  62).  A  law  adopted  during  the 
^Revolution  had  made  it  impossible  to  gain  further  rights  in  the 
public  forests  by  prescription.  Previously,  title  could  be  acquired 
on  the  basis  of  use  since  time  immemorial,  or  after  30  or  40  years 
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of  uninterrupted  use  (37).  Rights  can  still  be  lost  by  prescription; 
i.  e.,  by  30  years  of  nonuse.  In  the  case  of  intermittent  rights,  such 
as  rights  to  building  timber,  this  is  interpreted  to  mean  30  years  after 
the  user  had  occasion  to  exercise  his  right  and  failed  to  do  so  (37). 

The  State  may  permit  people  living  near  the  forests  to  use  them, 
but  such  privileges  are  revocable  at  will.  It  is  under  this  provision 
of  the  code  that  community  herds  of  sheep  were  allowed  to  graze 
in  the  afforested  dune  region  of  the  Landes  and  Gironde.  There 
has  been  a  tendency  for  the  users  to  consider  these  privileges  as 
legal  rights  (37). 

The  code  does  not  prevent  the  establishment  of  new  rights  in 
private  forests,  except  for  grazing  of  sheep  and  goats.  No  sheep  or 
goats  except  those  belonging  to  the  landowner  may  be  pastured  in 
his  forests.  No  exception  is  made  for  sheep,  as  in  the  State  forests. 
In  case  of  dispute,  areas  in  private  forests  that  may  be  grazed  by 
other  classes  of  stock  are  to  be  designated  by  an  agent  of  the  forest 
service  (37). 

Article  63  of  the  code  provides  that  all  timber  rights  in  the  State 
forests  may  be  extinguished,  at  the  option  of  the  government, 
through  grants  t)f  land  (cantonnement).  This  may  be  accomplished 
either  by  mutual  agreement  of  the  forest  service  and  the  users,  or 
through  the  courts.  Article  64  provides  that  all  other  rights  may 
be  liquidated  by  payment  of  cash  compensation,  except  that  the 
government  may  not  force  liquidation  if  a  grazing  right  is  abso- 
lutely necessary  for  the  local  inhabitants.  The  word  used  is  patu- 
rage,  which  means  grazing  of  cattle  and  horses,  as  distinguished  from 
parage,  grazing  of  sheep  and  goats  (#,  1$). 

Eights  to  graze  sheep  and  goats,  having  been  outlawed  by  the 
ordinance  of  1669,  were  considered  invalid  and  were  to  be  abolished 
without  compensation  (£,  Art.  78),  except  that  the  king  (later,  the 
president)  could  permit  sheep  grazing  under  certain  conditions.  The 
same  provisions  for  dissolution  of  rights  and  for  abolition  of  sheep 
and  goat  grazing  apply  to  the  communal  forests  that  are  subject  to 
State  control,  which  means  nearly  all  of  them. 

Between  1827  and  1857,  68  groups  of  users  were  given  land  in  com- 
pensation for  timber  rights,  and  between  1858  and  1868,  475  holders 
of  wood  rights  in  194  State  forests  of  an  aggregate  area  of  500,000 
acres  were  given  110,000  acres  of  land  (1$).  In  1877,  50  years 
after  enactment  of  the  code,  948  rights  in  the  State  forests  were  still 
in  effect.  These  included  174  rights  to  firewood,  mostly  in  the 
Pyrenees  and  near  Paris;  80  rights  to  building  timber,  mostly  in 
the  Pyrenees;  and  673  grazing  rights.  The  rights  were  exercised 
by  1,012  communes  or  parts  of  communes,  799  individuals  and  10 
public  establishments.  An  aggregate  area  of  1,260,000  acres  in  373 
State  forests  was  subject  to  rights.  About  one-third  of  the  wood 
and  timber  rights  were  in  process  of  extinction  in  1877.  More  than 
1,900,000  cubic  feet  of  wood,  worth  more  than  $50,000,  was  given  to 
right -holders  each  year,  and  the  estimated  annual  value  of  the  re- 
maining grazing  rights  was  approximately  $134,000  (42).  It  has 
been  estimated  that  about  34  percent  of  the  area  of  encumbered  State 
forests  was  given  to  right  holders  in  the  process  of  extinguishing 
wood  rights  since  1850  (37).  Where  the  rights  were  held  by 
communes,  this  was  the  origin  of  many  communal  forests.     By  1877 


52  CIRCULAR  456,  U.  S.  DEPARTMENT  OF  AGRICULTURE 

the  communal  forests  were  comparatively  free  from  rights :  only  173 
forests,  with  an  aggregate  area  of  about  150,000  acres,  were  subject 
to  rights,  the  estimated  value  of  which  was  about  $3,500  a  year  (42). 

As  stated  above,  the  code  provided  that  grazing  rights  need  not  be 
extinguished  where  they  are  essential  for  the  welfare  of  the  local 
inhabitants.  They  were  considered  essential  in  parts  of  southern 
France,  where  forage  is  scarce,  and  in  the  mountain  districts  where 
open  pasture  is  inadequate  to  support  the  combined  forest  and  farm 
economy  (M).  Outside  of  these  regions  most  grazing  rights  were 
extinguished  by  payment  of  cash  or  were  voluntarily  abandoned  by 
the  users,  who  had  adopted  more  progressive  methods  of  stock  raising. 
In  the  mountains,  on  the  other  hand,  many  of  the  grazing  rights 
have  been  continued. 

The  forest  code  provides  that  in  case  rights  are  not  extinguished, 
the  State  may  regulate  them  and  reduce  them  to  the  productive 
capacity  of  the  forest,  in  accordance  with  the  principle  that  a  user 
may  not  impair  the  forest  capital  by  demanding  more  than  the  yield 
of  the  forest.  The  general  principle  that  the  owner  may  regulate 
uses  so  as  to  prevent  the  ruin  of  the  forest  is  especially  applicable 
in  connection  with  grazing  rights.  The  user  cannot  legally  escape 
such  regulation,  even  by  30- year  prescription.  A  user  violating  the 
regulations  may  be  treated  as  a  trespasser  and  be  subjected  to  the 
same  penalties  as  a  trespasser,  besides  being  liable  for  damages  to 
the  forest   (37). 

According  to  the  law,  the  time,  place,  and  object  of  use  must  be 
designated  by  the  forest  owner  or  his  agent,  and  the  use  may  not  be 
commercialized.  There  are  a  few  exceptions  to  the  prohibition 
against  selling  or  giving  away  materials  obtained  under  rights  of 
user :  Indigent  users  without  means  of  transportation  may  pay  team- 
sters with  part  of  their  wood,  and  users  entitled  to  take  wood  for 
shingles  may  exchange  it  for  tiles  in  places  where  further  use  of 
shingles  is  forbidden  by  building  regulations  (37).  In  the  case  of 
grazing  rights,  it  has  been  reported  that  the  regulation  against  com- 
mercialization of  the  use  has  broken  down  under  the  political  pressure 
of  the  grazing  interests,  so  that  the  numbers  of  stock  turned  into  the 
forests  exceed  the  numbers  needed  for  the  user's  domestic  economy 
(10).  Regulation  of  the  grazing  use  includes  closure  of  reproducing 
areas,  designation  of  stock  driveways,  and  the  requirement  that  the 
stock  be  in  charge  of  competent  herders.  Owners  may  require  the 
users  to  pay  an  equitable  share  of  the  local  taxes  and  the  costs  of 
administration  and  protection  before  taking  their  wood  or  other 
products  from  the  forests  (37) . 

The  law  recognizes  that  the  right  of  management  is  inherent  in 
the  right  of  ownership,  and  is  imprescriptible.  A  user  may  not, 
therefore,  dictate  the  plan  of  forest  management,  nor  may  he  object 
to  changes  in  the  plan.  He  may  claim  damages  if  he  can  show  that 
such  changes  have  impaired  the  value  of  his  use  rights,  as  might  be 
the  case  where  a  considerable  area  is  afforested  and  therefore  closed 
to  grazing   (37). 

Although  the  forest  code  settled  the  problem  of  grazing  and  other 
rights  in  most  of  the  public  forests  of  France,  it  did  not  do  so  in  the 
Alps,  the  Pyrenees,  and  other  mountain  regions.  Effective  action 
was  prevented  by  the  mistaken  idea  that  the  continuation  of  the 
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rights  is  essential  for  the  welfare  of  the  mountain  people,  and  even 
more  by  the  political  influence  of  the  grazing  interests  in  the  moun- 
tain communes.    To  quote  Buttrick  (13,  p.  219)  : 

In  numerous  local  histories  there  is  abundant  evidence  that  grazing  destroyed 
the  forests,  directly  by  destroying  the  young  growth,  indirectly  by  encouraging 
burning  to  increase  the  grazing  areas.  The  destruction  has  continued  down  to 
almost  the  present  day. 

According  to  him,  French  authorities  estimate  that  the  timber  line 
has  been  lowered  by  almost  a  thousand  feet  during  historic  times, 
as  a  result  of  overgrazing. 

Kepeated  attempts  to  enact  special  laws  for  the  restriction  of 
grazing  in  the  mountains  failed  because  of  the  opposition  of  the 
graziers,  supported  by  the  local  voters,  who  generally  favor  current 
local  interests  and  ignore  long-time,  national  interests.  In  some  in- 
stances, attempts  of  forest  officers  to  control  grazing  met  with  armed 
resistance,  and  forest  plantations  were  deliberately  burned  {13). 
Associations  or  boards  representing  the  graziers  were  tried  as  a 
means  of  overcoming  local  opposition,  but  were  not  a  success.  They 
turned  out  to  be  "camouflaged  deforestation  societies  and  many  for- 
est fires,  deliberately  set  to  facilitate  grazing,  were  found  to  be  the 
chief  form  of  their  forestry  work"  (13,  p.  253). 

Constant  overgrazing  has  gradually  impoverished  the  mountain 
pastures  and  so  reduced  their  carrying  capacity  that  many  of  the 
mountain  people,  no  longer  able  to  make  a  living,  have  had  to 
migrate.  The  valley  communities,  in  turn,  have  been  seriously  af- 
fected by  the  loss  of  their  hinterland  markets  and  have  also  suffered 
an  economic  decline  (16).  Population  of  the  mountain  regions  de- 
creased by  more  than  2  millions  between  1852  and  1913,  and  the 
number  of  sheep  decreased  about  50  percent.  Many  villages  were 
entirely  depopulated  (13).  This  is  attributed  largely  to  the  deple- 
tion of  the  pastures  and  destruction  of  the  forests  although  undoubt- 
edly there  were  other  contributory  causes. 

Buttrick  summarizes  the  situation  in  southern  France  as  follows 
(13,  pp.  217-218)  : 

Furthermore,  the  climate,  topography,  and  grazing  conditions  of  southern 
France  somewhat  resemble  those  in  our  own  west.  The  grazing  interests, 
strongly  intrenched  with  vested  "rights,"  have  long  controlled  this  region, 
which  under  their  domination  has  for  generations  suffered  from  over-grazing. 
Deforestation,  range  depletion,  the  formation  of  torrents,  large  scale  erosion, 
destruction  of  agricultural  land,  interference  with  navigation  in  the  larger 
rivers  and  depopulation  have  resulted.  The  French  government,  possessing  one 
of  the  best  forest  services  in  the  world,  has  spent  years  of  e*£ort  and  billions 
of  francs  for  reforestation  and  millions  for  education  to  check  this  destruction. 
Its  efforts  have  met  with  only  partial  success,  because  the  grazing  interests, 
entrenched  legally  and  politically,  and  apparently  blind  to  the  national  welfare, 
have  constantly  checked  every  attempt  to  restrict  their  established  rights. 

FOREST  RIGHTS  IN  THE  MEDITERRANEAN  AND  BALKAN  COUNTRIES 

For  the  most  part,  the  Mediterranean  region  is  characteristically 
semiarid  or  semihumid,  so  that  a  slight  increase  in  moisture  is  likely 
to  cause  a  shift  toward  or  away  from  agricultural  and  forest  use  of 
large  areas  of  land.  Much  of  it  is  characterized  by  mountainous 
topography  and  soils  that  erode  easily.  Grazing,  particularly  migra- 
tory grazing  (transhumance)  of  sheep  and  goats  has  been  an  im- 
portant industry  throughout  the  region  for  thousands  of  years. 
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ITALY 

Italy  has  had  a  grazing  problem  since  200  B.  C.  Under  the 
slave  economy  of  early  Eoman  times  rights  of  user  were  personal 
rights,  but  when  slavery  was  abolished  they  became  real  property 
rights  (7).  A  large  portion  of  the  public  domain,  particularly  that 
belonging  to  the  communes,  is  now  burdened  with  rights  of  user, 
and  these  are  often  exercised  in  a  manner  detrimental  to  the  forests 
(56,  73).  Grazing  is  the  most  important  direct  use  of  many  of 
the  communal  forests  in  the  Alps.  Revenue  from  timber  goes  into 
the  communal  treasuries,  so  that  individuals  benefit  only  indirectly. 
They  benefit  directly  from  grazing  use,  hence  are  generally  more 
interested  in  extending  the  pastures  than  in  conserving  the  forests. 
The  communal  officials  are  not  disposed  to  resist  the  pressure  of  their 
constituents  (68).  Restrictions  on  clearing  forest  land  in  the  moun- 
tains have  been  constantly  evaded,  with  the  support  of  local 
politicians. 

In  southern  Italy  most  of  the  mountain  land  not  owned  by  com- 
munes is  in  large  private  estates  (latifundia).  Many  of  the 
peasants  hold  grazing  rights  in  these  estates  and  in  the  communal 
forests,  as  well  as  rights  to  take  wood  and  ground  litter  and  to 
clear  land.  All  of  these  rights  are  obstacles  to  good  forest 
management. 

The  encroachment  of  fields  and  pastures  on  the  forests  has  caused 
and  is  still  causing  the  death  of  the  mountains  (la  morte  della 
montagna)  over  large  areas.  It  has  disturbed  water  conditions, 
with  grave  results  for  the  whole  country,  but  especially  in  the 
Appennines,  where  the  permanence  of  agriculture  depends  directly 
on  the  control  of  water.  Calabria  is  the  classic  land  of  torrential 
erosion,  owing  to  its  soil  and  topography  and  sudden  heavy  rains, 
combined  with  the  denudation  of  the  mountain  slopes  (68). 

The  law  of  May  22,  1924,  provided  for  state  regulation  of  rights 
of  use  in  the  communal  forests,  so  that  an  improvement  over  present 
conditions  is  looked  for. 

SPAIN 

The  relative  deficiency  of  forests  and  the  poor  condition  of  much 
of  the  existing  forest  in  Spain  are  attributed  in  large  part  to  unre- 
stricted grazing  during  many  centuries.  The  forests  are  said  to  be 
more  encumbered  with  grazing  rights  than  those  of  most  other 
countries  (14). 

Rights  may  be  gained  by  prescription  after  20  years  of  uninterrupted 
use  (39).  A  law  enacted  in  1865  provides  that  the  government, 
after  hearing  the  interested  parties,  may  declare  a  servitude  incom- 
patible with  conservation  of  the  forest.  When  this  is  done,  the  State, 
commune,  or  other  public  agency  owning  the  land  may  cancel  the 
right  by  idemnifying  the  user  (39).  Apparently  this  has  not  been 
done  to  any  great  extent. 

Grazing  of  goats  is  forbidden,  but  goes  on  nevertheless.  Gra- 
ziers discourage  enforcement  of  the  law  by  burning  the  forests.  At- 
tempts to  compromise  with  the  users  have  been  unsuccessful  (19). 
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MOROCCO 

Grazing  rights  in  the  forests  of  Morocco  are  based  on  use  and 
custom  extending  over  many  centuries.  According  to  a  report  made 
in  1926  (i,  p.  253)  : 

The  question  of  pasturage  is  infinitely  more  delicate  and  difficult  to  solve. 
The  natives  could  not,  indeed,  be  forbidden  to  turn  their  herds  into  the  forest ; 
it  is  a  matter  of  a  right  of  user,  the  principle  of  which  one  can  not  attack  and 
which  the  forestry  legislation  has  confirmed  to  the  Moroccan  natives  to  exclu- 
sion of  all  others.  One  can  only  regulate  it,  especially  by  limiting  the  number 
of  animals  admitted  to  the  forage  capacity  of  the  woods. 

The  forestry  authorities  have  gone  about  the  process  of  regulation 
gradually  and  in  a  sympathetic  way,  with  due  regard  for  the  inter- 
ests of  the  natives.  As  a  result  of  this  policy  the  graziers  are  less 
hostile  toward  the  forests  than  is  the  case  in  Algeria.  Grazing  may 
be  suspended  for  6  years  on  reproducing  areas,  in  order  to  let  the 
young  growth  get  a  start  (1). 

ALGERIA 

The  natives  of  Algeria  have  used  the  forests  extensively,  especially 
for  grazing,  since  time  immemorial.  Their  right  to  do  so  was  not 
based  on  any  form  of  title,  but  on  an  ancient  Moslem  law  which  pro- 
vides that  the  proprietor  of  a  rural  estate  may  use  all  unoccupied 
land  (terra  morte)  within  a  day's  journey,  for  pasture  and  firewood 
(37).  Owing  to  the  rapid  increase  in  population  and  number  of 
livestock,  the  unrestricted  exercise  of  this  right  became  intolerable 
for  the  forest  after  the  French  occupation.  The  forest  law  of  1903 
provided  for  putting  the  rights  on  a  systematic  basis,  and  set  up  a 
special  commission  for  the  purpose. 

The  policy  has  been  to  confirm  rights  actually  exercised  over  a 
long  period,  but  to  grant  no  new  rights  except  where  the  natives 
have  been  displaced  by  colonization  projects.  In  such  cases  rights 
to  wood  and  pasture  are  granted  if  such  use  is  essential  for  the 
natives  and  does  not  interfere  seriously  with  the  rights  of  others 

In  principle,  rights  of  use  are  limited  to  the  productive  capacity 
of  the  forest  or  range,  and  to  the  domestic  needs  of  the  user.  The 
forest  service  may  exclude  grazing  from  specified  areas  and  may  con- 
trol the  number  of  stock  turned  out  by  each  user.  Camels  are  not 
allowed  to  graze  in  the  public  forests,  and  goats  are  generally  pro- 
hibited. Although  sheep  are  also  excluded  in  principle,  there  are 
numerous  exceptions  to  the  rule  (37). 

In  practice,  some  users  commercialize  their  rights  by  running  stock 
belonging  to  outsiders,  and  the  forests  are  badly  overgrazed.  Many 
of  the  best  stands  have  been  ruined  and  are  without  prospect  of  re- 
generation. The  users  meet  attempts  to  exclude  goats  by  burning 
the  forests.  The  authorities  prefer  the  gradual  destruction  by  goats 
to  the  immediate  destruction  by  fire,  and  consequently  large  numbers 
of  goats  are  pastured  in  the  forests,  although  this  is  contrary  to  law 
(19). 

CORSICA 

Woolsey  (77)  reports  that  grazing  is  practically  unrestricted  in 
the  State  forests  of  Corsica,  although  it  is  forbidden  by  the  forest 
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code.  Attempts  to  regulate  grazing  rights  in  1834,  and  even  as 
late  as  1852,  met  with  armed  resistance.  Silvicultural  practice  in 
Corsica  has  been  largely  dictated  by  the  impossibility  of  controlling 
grazing. 

GREECE 

Most  of  the  forests  in  Greece  are  owned  by  the  State,  but  they  are 
regarded  by  the  people  as  common  property,  and  the  State  authorities 
have  little  control  over  their  use.  They  are  heavily  encumbered  with 
rights  of  use.  These  include  rights  to  timber,  fuel  wood,  and  resin, 
but  grazing  rights  are  by  far  the  most  extensive  and  the  most  serious 
in  their  effect  on  the  forests. 

Not  only  do  the  citizens  of  the  respective  communes  use  the  com- 
munal forests  without  restriction,  but  they  also  run  their  stock  free 
in  the  State  forests.  They  are  also  entitled  to  take,  free  of  charge, 
all  the  faggots,  firewood,  and  building  timber  needed  for  their  own 
establishments.  In  addition,  they  may  take  and  sell  three  donkey 
loads  a  day  of  faggot  wood.  Fires  are  frequently  set  to  improve  the 
forage  (69). 

All  of  these  uses,  exercised  without  restraint  and  generally  with- 
out any  regard  for  the  good  of  the  forest,  have  impoverished  the 
forests  and  destroyed  large  areas  of  woodland  (3) . 

YUGOSLAVIA 

The  forests  of  Serbia  and  Montenegro  were  always  regarded  as 
common  property,  in  which  everyone  could  cut  any  timber  that  he 
wanted  and  let  his  stock  graze  at  will.  He  was  entitled  to  use 
anything  that  the  forests  had  to  offer  (3).  The  result  was  forest 
exploitation  in  its  worst  form,  local  wood  shortages,  and  extensive 
devastation  of  the  forest  and  degradation  of  the  soil.  The  Serbian 
law  of  1895  classified  the  forests  as  State,  communal,  and  private 
forests,  but  still  allowed  any  citizen  the  right  to  take  free  timber  for 
his  own  use  and  to  graze  his  stock  in  the  public  forests. 

In  Bosnia  and  Herzegovina,  also,  there  was  a  centuries-old  theory 
that  all  uncultivated  land  "belonged  to"  the  rulers,  but  all  of  the 
inhabitants  were  entitled  to  use  it  without  restriction  (24).  Most 
of  the  forest  was  subject  to  servitudes,  particularly  grazing  rights, 
under  the  Turkish  laws.  Ownership  was  chaotic  until  the  surveys 
and  adjustments  that  were  carried  out  late  in  the  nineteenth  century. 
In  the  process  of  adjustment  large  areas  of  forest  were  given  to  the 
villages,  feudal  barons,  and  individuals  who  had  always  used  them. 
The  general  policy  of  protecting  the  remaining  State  forests  was 
adopted,  and  a  moderate  regulation  of  use  rights  was  undertaken. 
This  included  the  requirement  that  timber  be  marked  before  cut- 
ting ;  restriction  of  servitude  wood  to  certain  species  or  certain  parts 
of  the  tree  (branches,  etc.),  and  to  the  quantities  actually  needed; 
promotion  of  better  timber  utilization;  elimination  of  grazing  from 
certain  areas  in  order  to  allow  natural  or  artificial  regeneration; 
restriction  of  goats  to  definite  areas;  reduction  of  grazing  and  wood 
use  in  some  especially  threatened  alpine  districts;  and  exclusion 
of  stock  belonging  to  nonresidents.  In  order  to  encourage  the  sub- 
stitution of  less  destructive  sheep  for  the  excessive  number  of  goats, 
the  tax  on  goats  was  raised  and  that  on  sheep  lowered. 
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ALBANIA 

The  situation  with  respect  to  grazing  rights  in  the  forests  of 
Albania  is  similar  to  that  in  Yugoslavia  (3) . 

BULGARIA 

Eights  of  use  in  the  forests  of  Bulgaria  are  not  based  on  titles 
or  records,  but  on  ancient  custom  and  use  from  time  immemorial 
(SI).  For  many  centuries,  the  forests  were  considered  as  common 
property,  to  which  everj^one  had  an  equal  right.  Until  1869  any- 
one could  cut  timber  and  graze  stock  freely,  anywhere  in  the  State 
forests.  In  1869  such  uses  were  restricted  to  the  needs  of  the  in- 
habitants of  adjacent  communes  (65).  State  control  over  public 
and  private  forests  was  initiated  in  1884,  in  order  to  bring  about 
rational  use  of  the  forests,  but  did  not  affect  the  right  of  local 
inhabitants  to  take  all  that  they  wanted  for  their  own  use  (3).  In 
1904  a  commission  was  set  up  to  study  the  problem  of  forest  rights ; 
it  recommended  that  these  be  extinguished  by  paying  5  to  10  francs 
a  hectare  (39  to  78  cents  an  acre).  The  political  government  op- 
posed this  recommendation  because  it  wanted  the  peasants  to  enjoy 
their  old  rights  as  long  as  possible  (65),  The  speculators  who  had 
commercialized  their  rights  also  had  enough  political  influence  to 
retain  their  old  right  to  cut  anything  anywhere,  and  after  them 
came  the  goats  (3).  The  mountain  pastures  are  seriously  over- 
grazed by  cattle  and  horses,  but  all  forests,  especially  those  in  the 
hardwood  belt,  are  overgrazed  by  sheep  and  goats.  These  prevent 
reproduction  of  the  forests,  stunt  tree  growth,  increase  the  fire 
danger,  and  have  gradually  pushed  the  forest  back.  Forest  offi- 
cials have  been  powerless  to  ameliorate  the  situation,  especially  the 
overgrazing.  Forest  grazing  is  an  essential  part  of  the  agricul- 
tural enterprise  in  its  present  stage  of  development,  for  little  fodder 
is  raised  and  the  meadows  are  too  dry  in  summer  to  produce  ade- 
quate feed.  Many  fires  are  set  by  the  herders,  through  carelessness  or 
intentionally  (51). 

On  about  one-third  of  the  State  forest  area,  the  water  and  grazing 
rights  and  also  the  land  itself  belong  to  private  persons,  but  the 
timber  to  the  State.  This  goes  back  to  the  Turkish  grants  to  the 
nomadic  natives  at  a  time  when  timber  was  worth  little  (65) . 

RUMANIA 

A  decree  of  1892  regulated  grazing  in  the  State  forests,  and  the 
forest  code  adopted  some  years  later  forbade  it  altogether.  The 
council  of  ministers  may  permit  exceptions,  and  frequently  does  so 
for  political  reasons  (22).  According  to  Badermann  (<?),  afforesta- 
tion in  many  places  would  pay,  but  the  dominant  timber  and  graz- 
ing rights  of  the  population  stand  in  the  way  of  attempts  at  afforest- 
ation, as  everywhere  in  the  Balkans. 

TURKEY 

Since  time  immemorial,  forests  in  Turkey  have  been  considered  as 
common  property,  in  which  anyone  could  cut  when,  where,  and  as 
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much  as  he  pleased.  Local  wood  consumption  is  relatively  large. 
In  1924  a  special  law  on  forest  rights  was  adopted.  It  provides 
that  members  of  communes  not  owning  merchantable  forests  may, 
with  permission  of  the  forest  service,  take  free  firewood,  construc- 
tion timber,  and  wood  for  other  domestic  use  from  the  State  forests. 
They  may  also  take,  free  of  charge,  as  much  firewood  as  they  can 
carry  to  market  with  their  own  transportation  equipment.  Peas- 
ants living  near  State  forests  have  the  right  to  buy  timber  at  private 
sale,  so  are  assured  of  a  supply  even  if  the  state  forest  should  be 
sold.  Use  for  fuel  of  certain  trees  suitable  for  industrial  timber 
is  prohibited  (Jf6).  It  is  reported  that  95  percent  of  the  forest 
guards  are  illiterate  and  poorly  paid,  and  that  they  are  usually 
related  by  blood  or  marriage  to  the  users  with  whom  they  deal. 
These  circumstances,  combined  with  the  fact  that  the  rights  are  very 
poorly  defined,  result  in  extremely  lax  regulation  of  timber  use  and 
heavy  loss  through  timber  thefts  ($?). 

But  the  timber  rights  are  not  the  most  serious  problem.  As  in  all 
Mediterranean  lands,  the  need  of  the  population  for  pasture  in  the 
forest  plays  a  large  role  in  the  destruction  of  the  forests.  Bader- 
mann  says  (3,  p.  392)  : 

But  the  herders  cause  the  greatest  damage,  for  they  burn  over  enormous  tracts 
of  finest  forest  every  year  in  order  to  get  fresh  grass  for  their  herds  in  the 
following  spring. 

And  Kemal  reports  (If6,  p.  77) : 

Beyond  a  doubt,  forest  grazing  is  one  of  the  most  harmful  factors  from  the 
standpoint  of  forestry,  both  for  the  standing  forest  and  for  its  reproduction. 

He  states  that  all  of  the  forests  are  grazed,  especially  in  the  higher 
mountains,  and  more  heavily  as  one  goes  toward  the  east.  The  for- 
ests are  pastured  in  winter  as  well  as  in  summer,  because  the  peas- 
ants lack  buildings  and  raise  little  hay.  He  estimates  that  the  dam- 
age to  the  soil  and  the  tree  roots  by  grazing  herds  lengthens  tree 
rotations  by  70  years.  It  also  upsets  the  water  balance,  and  leads  to 
serious  erosion. 

CYPRUS 

In  Cyprus,  as  in  other  lands,  the  right  to  pasture  domestic  stock  in 
the  public  forests  was  originally  on  the  basis  of  the  user's  own 
needs.    Unwin  says  (75,  p.  1$)  : 

It  was  not  intended  that  hundreds  of  people  should  make  a  business  out  of 
grazing  in  the  forest.  This  is  the  cardinal  basis  of  all  usufructs  in  the  forests. 
It  is  a  concession  to  the  people  personally  who  live  nearest  to  it,  but  not  that 
they  should  be  benefited  at  the  expense  of  all  by  raising  animals  extra  cheaply 
in  order  to  be  able  to  undersell  other  people  who  lived  farther  away  and  had 
no  usufruct  of  the  forests. 

Unwin's  account  of  the  difficulties  with  grazing  rights  in  Cyprus 
is  illuminating.  Under  the  authority  of  the  forest  laws  of  1879,  1881, 
and  1913  the  Forest  Department  gradually  got  goat  grazing  under 
more  or  less  control,  to  the  great  benefit  of  the  forests,  which  were 
being  rapidly  destroyed  before  the  department  was  organized.  From 
1914  to  1918  all  efforts  had  to  be  devoted  to  getting  out  timber  ?for 
war  use,  and  control  of  grazing  was  allowed  to  lapse  temporarily. 

Matters  remained  quiescent  until  the  examination  of  the  war,  and  then  came 
a  vigorous  reaction.     It  was  discovered  that  the  shepherds  were  grazing  their 
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animals  where  they  pleased,  and  that  they  had  begun  to  get  accustomed  to 
large  areas  and  the  laxity  of  control.  *  *  *  The  shepherds,  shirking  all 
thought  of  the  possibility  of  a  timber  famine  in  the  future,  or  diminished  rain- 
fall, upheld  their  claims  for  increased  grazing  facilities.  The  Forest  Staff  tried 
persistently,  by  demonstrations,  lectures,  and  debates,  to  drive  home  the  need 
for  exercising  better  control  of  grazing.  The  opposition  put  forward  absurd 
arguments,  such  as  "Goats  cause  no  damage  to  pines,"  etc.  Simultaneously  in 
all  districts,  applications  for  grazing  permits  were  sent  in,  and,  when  legiti- 
mately refused,  they  were  followed  by  protests  and  threats.  Demands  for 
timber,  ploughwood,  charcoal  permits,  chairwood,  many  other  kinds  of  forest 
produce,  and  for  the  concession  of  encroachments  were  made  at  the  same  time, 
and  lastly  a  sequence  of  devastating  fires  occurred.  *  *  *  At  the  present 
time  a  larger  proporiton  of  animals  are  grazing  in  the  forest  than  ever  before, 
except  in  the  year  1924.  *  *  *  This  is  a  serious  position  for  a  country  to 
tolerate  for  any  length  of  time.  *  *  *  As  it  is  always  assumed  that  the 
grazing  permits  are  issued  to  poor  shepherds  and  that  they  have  no  other 
means  of  living,  it  must  be  put  on  record  that  many  of  the  permit  holders  are 
men  of  substance  and  own  many  properties  or  houses.  In  fact,  *  *  *  it  is 
rare  to  find  a  shepherd  in  debt.  He  lives  at  the  public  expense  by  grazing  his 
animals  in  the  forest.  *  *  *  He  either  presents  other  villagers  with  cheese 
and  other  goat  produce  in  return  for  being  left  alone  to  do  as  he  likes,  or 
otherwise  he  threatens  anyone  who  objects  to  his  animals  grazing  on  their 
properties.     *     *     * 

In  the  past  it  was  assumed  that  the  goatherds  only  raised  goats  for  their 
own  use.  Nowadays  this  is  quite  a  rare  exception.  The  majority  of  the  goat- 
herds keep  these  animals  simply  as  a  business  proposition  (75,  pp.  95-97) . 

At  the  time  Unwin  wrote  (1927-28)  there  were  some  60,000  ani- 
mals, including  35,000  goats,  grazing  in  the  410,000  acres  of  forests 
of  Cyprus.  Considering  the  rough  topography,  the  semiarid  climate 
(average  rainfall  17  inches)  and  the  comparatively  inferior  charac- 
ter of  much  of  the  forage,  this  number  was  excessive.    Unwin  says : 

General  complaints  are  being  made  of  springs  drying  up  and  there  being 
shortage  of  water,  even  for  drinking  purposes,  in  the  villages.  *  *  *  As 
it  is,  even  the  real  forest  area  cannot  perform  its  proper  function,  owing  to 
*  *  *  trampling  *  *  *  killing  of  immature  seedlings  and  other  arbo- 
rescent growth.  *  *  *  Roads  and  paths  are  made  impassable,  and  costly 
clearing  of  them  is  necessary  more  than  once  a  year  (75,  p.  180). 

He  estimates  that  trees  would  mature  70  years  sooner  than  they  do, 
without  grazing,  and  that  the  annual  loss  in  timber  increment  is 
about  1  million  cubic  feet,  or  approximately  one-fourth  of  the  total 
increment  of  the  forests.  Owing  to  the  goats,  it  is  impossible  to  get 
natural  regeneration. 

The  government  is  now  attempting  to  eliminate  the  goats  by  giv- 
ing the  goat  owners  garden  land  with  fruit  trees,  tools,  and  a  hut, 
providing  they  will  dispose  of  their  goats.  It  is  stated  that  they  can 
make  a  much  better  living  on  these  allotments  than  they  made  with 
the  goats,  and  also  will  be  given  supplementary  work  in  the  forests 
if  they  need  it. 

FOREST  RIGHTS  IN  HUNGARY 

According  to  Endres  (#&),  the  State  forests  of  Hungary  are  now 
practically  free  of  rights  of  user.  Apparently  this  was  not  the  case 
40  years  ago,  for  Bedo  reported  in  1896  (6)  that  although  most  of 
the  servitudes  in  effect  in  1848  were  abrogated  in  that  year  by  grant- 
ing forest  land  to  the  users,  the  forest  ranges  still  were  being  heavily 
overgrazed.  There  was  not  enough  summer  range  outside  of  the 
forests  and  stall-feeding  was  not  generally  practiced.    He  says: 

The  extensive  dying  out  of  the  forests  which  can  be  observed  wherever  one 
goes  in  all  parts  of  Hungary  should  be  attributed  to  the  excessive  grazing  of 
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livestock  which  is  carried  on  in  the  forests,  even  under  the  most  harmful 
conditions. 

Mentioning  the  extensive  forest  fires  in  northern  Hungary  that 
were  set  by  the  graziers  to  improve  the  range,  he  says  that  the 
only  way  to  prevent  these  fires  would  be  to  forbid  pasturing  of 
livestock  in  the  forests  in  all  communes  where  fires  occur. 

In  dissolving  the  servitudes  in  1848,  about  half  of  the  entire  State 
forest  area  was  given  to  the  users,  generally  to  the  villages  rather 
than  to  individuals.  Some  of  the  villages  divided  their  forests 
among  the  individual  citizens,  others  retained  them  in  common 
ownership.  Many  communes  stripped  off  the  timber  and  now  have 
no  forest  and  little  pasture. 

FOREST  RIGHTS  IN  THE  SCANDINAVIAN  COUNTRIES 
SWEDEN 

Prescriptive  rights  in  the  State  forests  of  Sweden,  once  a  serious 
problem,  have  been  almost  entirely  wiped  out.  Early  in  the  nine- 
teenth century  large  tracts  of  public  forest  were  sold,  and  liberal 
grants  of  cutting  rights  were  made  at  very  low  prices.  In  many 
instances  these  resulted  in  vested  rights  which  practically  amounted 
to  ownership  of  the  forests.  There  were  also  rights  originating 
through  long  use,  including  grazing  rights. 

In  1875  the  State  adopted  the  policy  of  definitely  reserving 
national  forests  (kronoparks)  from  the  crown  lands,  besides  ac- 
quiring large  areas  by  purchase.  At  this  time  large  areas  of  public 
domain,  especially  in  western  and  northern  Sweden,  were  granted 
to  the  local  settlers  and  communities,  who  had  more  or  less  legiti- 
mate claims  as  a  result  of  their  long  use  of  the  lands.  In  this  way, 
most  of  the  rights  of  user  were  eliminated  from  lands  that  remained 
in  State  ownership.  The  statesmen  who  had  hoped  that  the  govern- 
ment would  derive  a  large  revenue  from  the  sale  of  the  lands  were 
disappointed,  because  most  of  the  sale  price  of  the  land  was  offset 
by  the  value  of  the  surrendered  rights  (58) . 

NORWAY 

Oxholm  (55) ,  speaking  of  the  public  forests  of  Norway,  says  that 
the  value  of  most  of  them  has  been  materially  decreased  through 
granting  to  landowners  in  the  forest  districts  rights  to  cut  wood  for 
fuel  and  buildings  and  to  pasture  cattle,  and  that  "these  rights  will 
for  all  time  be  maintained."  He  estimates  that  the  value  of  the 
State  forests  has  been  reduced  15  percent  in  this  way,  and  the  value 
of  other  public  forests  about  11  percent. 

FOREST  RIGHTS  IN  FINLAND 

In  order  to  induce  settlement  in  the  State  forests  and  thus  insure 
the  presence  of  needed  workers,  the  State  leases  farms  on  a  25-year 
basis,  at  low  rental  or  for  a  specified  amount  of  work  or  produce. 
The  settlers  are  privileged  to  take  firewood  and  other  timber  that 
they  need,  as  well  as  litter  and  wild  hay  or  other  fodder,  and  to 
pasture  their  cattle  in  the  forests.  The  settlers  are  obligated  to 
work  in  the  State  forests  with  their  teams  for  a  specified  number 
of  days  each  year,  and  to  be  available  for  fire-fighting  at  any  time 
when  called  upon  (45). 
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The  use  rights  involved  here  are  not  prescriptive  rights.  So  far, 
they  are  revocable  privileges  rather  than  legally  established  rights. 
They  are  obviously  under  the  strict  control  of  the  forest  authorities, 
and  are  not  likely  to  cause  any  serious  difficulty. 

FOREST  RIGHTS  IN  BRITISH  INDIA 

Prior  to  the  British  occupation  of  India,  the  native  governments 
did  not  recognize  prescriptive  rights.  The  rajahs  claimed  title  to 
the  land,  but  allowed  the  people  to  take  as  much  as  they  could  clear 
and  cultivate,  and  also  allowed  them  to  get  wood  and  other  products 
from  the  forests.  The  natives  for  generations  had  run  enormous 
numbers  of  cattle;  sheep,  and  goats  on  the  forest  and  waste  lands, 
without  any  restriction.  Many  forests  had  disappeared  as  a  result 
of  grazing  and  fires,  but  the  country  was  large  and  the  population 
small  in  many  districts. 

After  the  British  occupation,  forest  or  waste  land  within  the 
boundaries  of  village  communities  was  recognized  as  the  common 
property  of  the  communities.  The  land  outside  of  these  communi- 
ties was  public  domain.  In  drafting  the  forestry  laws  of  1869-78, 
the  first  problem  was  to  decide  how  far  the  long-continued  use  of 
fuel  wood,  bamboo,  grass,  and  pasture  and  the  practice  of  shifting 
cultivation  should  be  treated  as  prescriptive  rights.  It  was  decided 
that  customary  use  must  be  so  acknowledged,  but  that  the  govern- 
ment must  insist  on  the  regulation  of  these  rights  to  protect  the 
public  interest  and  allow  good  management  of  the  reserved  forests 
(71).  Accordingly,  prescriptive  rights  were  recognized  where  uses 
had  continued  unchecked  and  openly  for  62  years  or  more  (63). 

The  Forest  Act  of  1878  provided  for  "reserved"  forests,  within 
which  existing  rights  were  to  be  recorded  and  no  new  rights  per- 
mitted; and  "protected"  forests,  in  which  further  rights  might  be 
acquired  (71).  The  protected  forests  are  gradually  being  converted 
into  reserved  forests.  The  Burma  Act  (1881)  made  no  provision 
for  recording  rights  and  did  not  check  existing  uses,  but  provided 
that  no  new  rights  could  be  established.  The  shifting  cultivation 
prevalent  in  Burma  does  not  give  a  proprietary  right  to  the  land, 
but  has  been  practiced  so  long  that  it  has  to  be  recognized  and  per- 
mitted, for  reasons  of  expediency. 

In  some  cases  rights  originated  through  definite  grants,  and  in 
other  cases  the  officers  in  charge  of  settlement  ceded  ownership  of 
the  soil  to  the  villagers,  but  reserved  the  trees  growing  on  it  for  the 
State.  In  numerous  instances,  grazing  privileges,  theoretically  re- 
vocable, were  extended  to  villages  at  some  distance  from  the  State 
forests.  In  practice,  these  privileges  came  to  have  the  force  of 
rights  (63). 

Three  kinds  of  forest  proprietorship  resulted:  (1)  Forests  in 
absolute  ownership  of  the  State;  (2)  State  forests,  encumbered  with 
legal  rights  of  user;  and  (3)  private  or  community  forests,  in  which 
the  State  holds  rights  to  all  or  specified  kinds  of  timber  (63). 

Under  British  rule  both  population  and  herds  increased  rapidly 
and  the  demand  for  grazing  land  became  intensive.  A  milk  supply 
was  as  necessary  for  the  cities,  towns,  and  garrisons  as  was  a  wood 
supply.  It  was  necessary  to  allow  a  certain  amount  of  grazing  in 
the  forest  reserves,  although  this  was  recognized  as  bad  for  the 
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natural  production  of  the  forest.  The  cattle  owners  opposed  closing 
of  reproduction  areas  and  the  shifting  of  bedding  grounds  which  was 
required  for  the  sake  of  the  soil  and  the  forest  as  well  as  for  the 
health  of  the  animals  and  the  quality  of  the  milk.  The  forest  officers 
also  had  to  contend  with  the  influx  of  large  herds  of  transient  cattle, 
far  beyond  the  capacity  of  the  forest  ranges.  Working  plans  had 
to  be  governed  largely  by  the  necessity  of  providing  forage  (71). 
Authorities  agree  that  the  existence  of  rights  is  a  hindrance  to 
good  forest  management  and  endangers  the  existence  of  the  forests 
in  India,  as  elsewhere.     Says  Stebbing  (71,  p.  1^65)  : 

In  some  cases  tlie  cultivators  had  acquired  prescriptive  rights  of  user.  It 
was  rights  of  this  nature  which  were  to  prove,  and  are  still  proving  in  many 
instances,  such  a  source  of  trouble  and  difficulty  to  the  forest  department, 
and  more  specially  to  the  farmers  of  working  plans  for  forests  which  have 
now  been  under  systematic  treatment  for  several  decades.  For  these  pre- 
scriptive (and  usually  wasteful)  rights  of  user  are  often  incompatible  with 
the  scientific  and  economical  working  of  a  forest. 

In  discussing  rights  of  user  in  the  reserved  forests  he  says : 

In  many  cases  it  proved  posisble  to  extinguish  pernicious  rights  by  compensa- 
tion ;  in  others,  the  forest  remained  burdened  with  rights  of  pasture  or  wood 
cutting;  but  these  rights  were  strictly  defined  both  as  to  area,  number  of 
grazing  animals  or  amount  of  produce  to  be  taken  out.  In  many  cases  the 
Settlement  Officers  of  the  past  were  too  lenient  and  in  ignorance  of  what  a 
forest  could  produce,  and  with  the  object  of  placating  the  villagers  of  their 
day  went  beyond  the  letter  of  the  law  and  placed  burdens  on  the  Government 
Reserves  which  restrict  their  efficient  management  and  the  amount  of  produce 
they  can  economically  yield.  In  this  connection  grazing  proved  the  greatest 
difficulty.  Most  Settlement  Officers  and  the  Local  Administrations  *  *  * 
appeared  to  find  it  difficult  to  understand  the  great  damage  overgrazing  in  a 
forest  could  accomplish — and  this  in  spite  of  all  the  lessons  of  the  past. 

The  exceptional  cases  where  the  forest  property  of  the  State  was  decreasing 
in  productive  power  and  consequently  in  value  was  usually  not  due  to  in- 
adequate protection,  but  to  the  existence  and  exercise  of  rights  within  the 
areas  which  were  in  excess  of  the  potential  capability  of  the  forest  *  *  * 
or  to  the  rapid  growth  within  the  tracts  of  undefined  nrivileges  (71,  pp.  Ifil, 
586). 

Eibbentrop,  who  played  an  important  part  in  the  development  of  a 
forest  policy  for  India,  reports  (63,  pp.  163-16 If)  : 

It  is  also  beyond  question  that  incalculable  harm,  and  frequently  almost 
incurable  damage,  has  been  done  by  excessive  grazing,  especially  of  goats, 
in  the  lower  hills,  from  which  small  streams  and  rivulets  debouch  direct  on 
culturable  lands  below.  Owing  to  the  peculiarly  friable  nature  of  the  sand- 
stone formation  of  the  chos  in  the  Punjab,  the  damage  done  in  that  instance 
is  specially  pronounced,  and  thousands  upon  thousands  of  acres  of  fertile  lands 
have  been  covered  by  sterile  sand,  owing  to  an  unchecked  grazing  of  goats 
and  other  animals.  *  *  *  the  utterly  barren  condition  and  corrugated 
appearance  of  a  large  proportion  of  the  hills  in  the  Deccan,  in  many  places  in 
Madras  and  elsewhere,  owe  their  origin  to  excessive  grazing.  The  danger 
to  which  the  canal  works  in  the  Saharanpur  District  are  exposed  is  due  to 
excessive  grazing  in  the  lower  reaches  of  the  raus  of  the  Siwaliks. 

Between  1846  and  1900,  70,000  acres  of  fertile  land  in  the  Punjab 
was  ruined  by  deposition  of  sand  as  a  result  of  cutting,  fire,  and 
grazing,  and  the  consequent  erosion  of  the  hills.  This  area  included 
practically  all  of  the  arable  land  belonging  to  940  villages    (71). 

CONCLUSIONS 

From  the  foregoing  survey  of  the  experience  of  the  old-world 
countries  with  respect  to  forest  rights,  certain  general  conclusions 
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may  be  drawn.  Some  of  these  conclusions  should  serve  to  warn  us 
so  that  we  in  the  United  States  may  avoid  many  of  the  difficulties 
that  have  hampered  forest  management  and  have  led  to  the  destruc- 
tion of  productive  forests  in  the  older  countries. 

1.  The  right-holders  in  the  old  countries,  whether  their  rights 
originated  through  definite  grant  or  contract  or  through  prescrip- 
tion, generally  were  not  interlopers,  but  had  as  good  a  claim  to  the 
use  of  the  forests  as  did  the  legally  recognized  owners.  The  pur- 
pose of  the  rights  of  user  in  nearly  every  country  was  to  help  actual 
settlers.  Nonresidents  were  not  given  rights  nor  could  they  acquire 
them,  nor  was  commercialization  of  the  rights  generally  contem- 
plated or  permitted.  The  situation  in  the  western  United  States  is 
quite  different. 

2.  There  is  a  universal  tendency  for  special  privileges  in  the  use 
of  the  forests  to  crystallize  into  legal  rights.  Once  such  a  right 
becomes  established,  it  is  practically  a  fixture,  and  very  difficult  to 
modify. 

3.  It  has  been  the  universal  experience  of  all  countries  of  advanced 
social  and  economic  development  that  rights  of  user  sooner  or  later 
become  obnoxious.  The  significance  of  forest-use  rights  changes  as 
circumstances  change.  Rights  entirely  innocuous  at  first  may  be- 
come most  obnoxious  as  conditions  change  and  forest  values  in- 
crease. Rights  exercised  in  one  manner  may  give  no  trouble;  ex- 
ercised in  another  manner  they  may  be  very  detrimental  to  the 
forest.  Rights  that  seem  at  first  to  be  in  the  interests  of  social 
justice  tend  to  develop  economic  and  social  inequalities  among  the 
people  near  or  dependent  upon  the  forests.  It  is  socially  undesirable 
and  inconsistent  with  the  principles  of  democratic  government  to 
have  a  preferred  class  of  citizens  entitled  to  use  the  public  forests 
while  other  citizens  are  debarred  from  doing  so. 

4.  Regardless  of  origin,  rights  of  user  are  intolerable  for  the 
forest  under  modern  conditions,  as  soon  as  the  forests  are  to  be 
managed  instead  of  merely  exploited.  Almost  without  exception, 
rights  have  proven  to  be  a  hindrance  to  conservative  forest  manage- 
ment ;  in  many  instances  they  have  greatly  curtailed  if  not  displaced 
the  privileges  and  benefits  of  forest  ownership,  and  have  led  to  the 
deterioration  or  destruction  of  the  forests. 

5.  Grazing  rights  have  almost  without  exception  proven  to  be 
harmful  as  soon  as  the  forests  became  valuable  for  timber  produc- 
tion or  for  protection  of  water  and  soil  resources.  They  constitute 
a  more  serious  problem  than  rights  to  timber  and  other  tree  products, 
because  they  involve  a  conflict  in  land  use.  With  rights  to  tree 
products,  the  problem  is  one  of  dividing  the  product  between  the 
proprietor  and  the  user,  but  both  have  a  common  interest  in  the 
maintenance  of  the  forest.  There  may  be  conflict  as  to  silvicultural 
objectives  (for  instance,  between  a  user  who  wants  firewood  and  an 
owner  who  wants  to  grow  large  timber),  but  neither  wants  to  de- 
stroy the  forest.  With  grazing  rights,  on  the  other  hand,  the  user 
is  primarily  interested  in  the  largest  possible  supply  of  grass  or 
other  forage  plants.  This  has  usually  meant  the  virtual  destruction 
of  the  forest.  Buttrick  (11,  p.  67)  expresses  the  situation  well  in 
the  phrase  "a  world-wide,  age-long  conflict  between  trees  and  grass." 
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Martinka  has  well  described  the  general  attitude  of  the  grazing 
interests  in  Europe  toward  forest  conservation  (4$,  p. 


The  mountain  population  manifests  even  today  an  aversion,  even  an  animos- 
ity, against  any  project  looking  toward  the  protection  and  conservation  of  the 
forests,  since,  in  its  opinion,  the  forests  hinder  the  free  exercise  of  a  branch 
of  economy  which  has  long  been  practiced  and  which  promises  without  much 
trouble  a  greater  profit  than  any  other  branch  of  economy,  namely,  pasturage 
in  the  forests,  in  favor  of  which  there  has  been  an  increasing  tendency  to 
destroy  the  forests. 

It  is  no  doubt  true  that  unregulated  grazing  has  been  the  cause  of 
vastly  more  forest  destruction  than  commercial  lumbering  (11)  or 
any  other  form  of  timber  use.  One  needs  only  to  consider  the  situa- 
tion in  the  Mediterranean  Basin,  in  the  British  Isles,  and  in  India, 
Africa,  and  Australia  to  become  convinced  of  the  truth  of  this. 
Grazing  rights  are  especially  harmful  in  semi-arid  mountainous  re- 
gions like  the  Mediterranean  Basin,  owing  to  the  delicate  ecological 
and  climatic  balance  and  the  high  value  of  the  forest  cover  in  pro- 
tecting soil  and  water  resources. 

6.  Most  rights  are  no  longer  essential  for  the  users.  They  tend 
to  impede  progress  in  agricultural  practices  and  even  in  housing, 
through  encouraging  the  continuation  of  uneconomic  woods  pastur- 
ing and  wasteful  use  of  wood  in  old-style  buildings.  In  many  in- 
stances they  help  to  support  submarginal  agriculture  and  hold  people 
in  the  forest  regions  when  perhaps  they  would  be  better  on  else- 
where; in  other  instances  they  have  resulted  in  devastation  of  the 
forests,  impoverishment  of  the  soil,  and  eventual  depopulation  of 
large  areas  that  should  have  been  occupied  by  permanent  settle- 
ments. 

7.  It  has,  therefore,  been  found  generally  desirable  and  even  im- 
perative to  restrict  and  abolish  rights  of  user,  and  grazing  rights 
most  of  all,  in  all  countries  which  have  reached  the  stage  where  best 
use  of  the  land  is  necessary.  Many  countries  have  a  considerable 
body  of  special  legislation  dealing  with  forest  rights. 

8.  The  regulation  and  extinction  of  forest  rights  has  nearly  al- 
ways, in  all  countries,  been  a  long,  painful,  and  costly  process,  ac- 
companied by  much  friction,  ill-feeling,  and  even  violence.  It  has 
been  met  with  obstinate  resistance  on  the  part  of  the  users,  has  en- 
gendered a  feeling  of  hostility  toward  the  forests,  and  not  infre- 
quently has  led  to  their  deliberate  destruction  by  fire  or  otherwise. 
This  is  especially  true  of  grazing  rights. 

9.  Extinction  of  rights  by  allotting  forest  land  to  the  users  has 
generally  resulted  in  undesirable  diminution  of  the  public  forest 
area  and  in  less  productive  use  of  the  land,  to  the  detriment  of  the 
general  welfare.  In  many  instances  it  has  meant  dispersion  of 
forest  ownership,  in  units  too  small  for  economic  management,  with 
the  ultimate  result  that  the  productive  capacity  of  the  forest  was 
greatly  impaired  or  entirely  destroyed.  Even  where  allotments  of 
fairly  large  tracts  were  made  to  communities  or  other  groups  of 
users,  the  forest  has  usually  suffered  unless  the  State  retained  a 
considerable  degree  of  control  over  the  management.  ^ 

10.  Perpetual  rights  are  contrary  to  the  public  interest.  It  is 
important,  therefore,  that  privileges  of  using  the  public  forests  be 
terminable,  at  the  option  of  the  agency  responsible  for  administra- 
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tion  of  the  forests.  Such  privileges  should  always  be  definitely 
subordinated  to  the  major  objectives  of  forest  management.  They 
should  not  be  rigid,  but  should  be  susceptible  of  adjustment  to  con- 
form with  the  needs  of  the  forest.  They  should  always  be  under 
the  absolute  control  of  the  forest  owner,  whether  public  or  private. 

11.  In  the  case  of  public  forests,  the  setting  up  of  advisory  boards 
of  stockmen  or  other  users  has  much  to  commend  it.  Such  boards 
can  serve  a  most  useful  purpose  in  creating  harmonious  relations 
between  the  users  and  those  responsible  for  administration  of  the 
forests.  It  should  be  practical  to  delegate  to  these  boards  various 
functions  connected  with  administration  of  the  resource  concerned, 
but  the  final  authority  over  the  use  of  the  resource  must  rest  in  the 
public  agency  that  is  responsible  to  society  as  a  whole  for  conserva- 
tion of  all  the  various  benefits  of  the  forest.  The  experience  of 
France  with  boards  of  stockmen  shows  that  even  with  the  best  of 
intentions,  representatives  of  one  class  of  users  almost  inevitably 
tend  to  favor  the  interests  of  their  own  constituents,  and  to  give  too 
little  weight  to  the  interests  of  other  classes  of  users,  especially  if 
these  uses  conflict. 

The  necessity  for  a  single,  responsible  control  is  thus  expressed 
by  Hutchins  (4-3,  y.  68),  in  discussing  the  situation  in  Australia: 
"The  general  position  is  perfectly  clear;  unless  the  Forest  Depart- 
ment has  absolute  control  over  the  grazing,  it  is  not  in  a  position  to 
manage  the  forests."  The  same  principle,  of  course,  applies  to  all 
the  other  uses  of  the  forest. 

12.  Generally  it  is  not  grazing  in  itself,  but  unregulated  grazing, 
that  has  proven  detrimental  to  the  forest  and  interfered  with  the 
other  vital  objectives — timber  production  and  water  and  soil  con- 
servation. The  idea,  prevalent  in  some  countries,  that  all  grazing 
harms  the  forest,  arises  from  experience  with  excessive,  unregulated 
grazing  under  established,  inflexible  grazing  rights.  Where  such 
rights  are  recognized,  it  has,  almost  without  exception,  proven  vir- 
tually impossible  for  the  State  or  other  forest  owner  to  bring  grazing 
into  harmony  with  the  other  important  uses  of  the  forest.  Pro- 
vided it  can  be  kept  strictly  under  the  control  of  the  forest  owner, 
utilization  of  the  forage  by  domestic  livestock  is  not  incompatible 
with  other  uses,  but  is  socially  and  economically  desirable.  Even 
in  those  forests  in  Germany  which  are  closed  to  grazing,  the  avail- 
able forage  is  consumed  by  wild  game  which  has  taken  the  place  of 
domestic  livestock. 

In  many  parts  of  the  United  States,  particularly  in  the  West  and 
the  South,  grazing  under  suitable  regulation  should  continue  to 
occupy  a  prominent  position  among  the  multiple  uses  of  the  forests. 
To  be  most  effective  and  beneficial,  such  regulation  must  avoid 
the  rigidity  that  goes  with  legally  established  rights.  It  must  be 
flexible,  so  that  it  can  adapt  grazing  use  to  the  changing  needs  of 
the  forest,  the  communities  dependent  on  the  forest,  and  the  graziers 
themselves. 

13.  The  situation  with  respect  to  forest  rights  in  the  United  States 
differs  essentially  from  that  in  the  older  countries.  There,  the  rights 
for  the  most  part  became  established  long  before  their  possible  ill 
effects  were  realized.     Here,  there  is  still  time  to  prevent  the  use 
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of  the  public  forests  and  forest  ranges,  which  belong  to  all  the 
people,  from  becoming  the  exclusive  right  of  a  few. 

This  can  be  done  without  hardship  to  the  users  and  without  cost 
to  the  public.  So  far,  in  the  United  States,  uses  of  public  timber  and 
forage  and  various  forms  of  occupancy  of  public  forest  lands  have 
been  recognized  as  privileges,  subject  to  control  by  the  public  agen- 
cies responsible  for  administering  those  lands.  It  is  essential  that 
great  care  be  exercised  to  prevent  such  privileges  from  becoming 
irrevocable  rights,  and  to  retain  control  over  them  in  the  hands  of 
the  public  agencies.  The  wording  of  legislation,  regulations,  defi- 
nitions of  policy,  contracts,  cooperative  agreements,  and  permits  of 
all  kinds  should  be  scrutinized  carefully,  to  guard  against  the  es- 
tablishment of  legal  rights  by  the  user.  It  should  always  be  clear 
that  use  of  the  forest  resource  is  not  a  right,  but  a  privilege,  and 
that  its  renewal  or  extension  beyond  the  specified  term  will  be 
governed  by  the  decision  of  the  agency  responsible  for  management 
of  the  forests. 
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